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FOREWORD. 


The tract here reprinted, which Barnabas Bidwell wrote 
in 1796 as a defense of the claim of Connecticut under her 
Charter of 1662 to lands lying west of New York, was a 
part of a war of pamphlets which lasted throughout the last 
quarter of the eighteenth century. During this time some of 
the most prominent names in Connecticut and Pennsylvania 
were engaged in defending the position of one or the other 
of the two commonwealths: Roger Sherman, Benjamin 
Trumbull, the learned Dr. William Smith, Provost of the 
University of Pennsylvania, Eliphalet Dyer, Dr. Ezra Stiles, 
President of Yale University, and a number of anonymous 
and less famous individuals. Written with some feeling on 
both sides, manifestly prejudiced, and always advocating one 
side or the other, these pamphleteers invariably submitted 
their “impartial and true account” to an unprejudiced public, 
secure in the belief that such an honest “appeal to the judg- 
ment rather than the passions” would win the approval of 
disinterested onlookers for the justness of their claim. Each 
of the writers was obviously unconscious of the fact that an 
impartial witness might be nonplussed by diametrically op- 
posed accounts, based usually upon similar facts, similar 
charges of corruption or undue influence against the opposing 
commonwealth or its inhabitants, or similar accusations of 
unwarranted land-jobbing schemes. To the social and eco- 
nomic history of the territory involved these pamphlets con- 
tribute little; but to the knowledge of the intensity of the 
desire for the territory on the part of the two commonwealths 
they contribute much. For this and for the further reason 
that one of the one-sided pamphlets in this controversy has 
been published, in the archives of the commonwealth whose 
position it defended, with the statement by the editor that it 

1 Dr, Stiles’ defense of Connecticut’s claim was not published. It 
will be published in the exhaustive compilation of manuscripts relating 
to the Susquehannah Company and the early settlement of the Wyo- 


ming Valley which is now in preparation by the Wyoming Historical 
and Geological Society. 
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was a complete vindication of that commonwealth’s case, it 
has been thought advisable to reprint one of the rarer and 
less known of the pamphlets, namely, The Susquehannah 
Title Stated & Examined. 

This pamphlet was first published in serial form in The 
Western Star, Stockbridge, Massachusetts, and in the Cats- 
kill Packet and Western Mail, Catskill, New York. The 
entire pamphlet was first published in Catskill, New York, 
in 1796. While The Susquehannah Title Stated & Examined 
was printed anonymously, there can be no doubt of the fact 
that Barnabas Bidwell was the author. Letters from John 
Jay, Cyrus Griffin, and John Worthington to Bidwell in the 
year 1796 are evidence enough that he had the subject of 
the Connecticut claim in preparation. The letter from John 
Worthington was written from Springfield, Massachusetts, 
March 22, 1796. In the ninth number of the pamphlet, the 
author states that certain facts that happened at the Albany 
Congress in 1754 “can be testified by an honourable member 
of that. Congress still living at Springfield.”* There could 
hardly be any doubt that this statement was based upon the 
letter of March 22, 1796. And, if it signifies anything, it is 
a fact that Bidwell had his law office in the same building 
with the printing establishment which issued The Western 
Star.4 


2 The authoritative work by F. B. Dexter, Biographical Sketches of 
the Graduates of Yale College, IV, 390, gives Bidwell credit for the 
authorship. So does H. E. Hayden, Proceedings of the Society, II, 122. 


3 Infra, 43; also, see the Appendix for the letters from Jay, Griffin, 
and Worthington. 


4 After the above was in proof, several letters by leaders of the 
Connecticut claimants were examined, and were found to contain con- 
temporary evidence of Bidwell’s authorship so conclusive as to leave 
the matter no longer open to question. These letters are included in 
the appendix, being those items taken from the collection of Mr. W. 
A. Wilcox of Scranton, Pennsylvania. They are published in full, due 
to the fact that they throw much light upon the activities of the 
leaders of the Susquehannah Company, and especially upon the uses 
of propaganda to which Bidwell’s pamphlet was put. The letters of 
Elihu Chauncey Goodrich should be especially noted. One letter from 
Bidwell is included showing his implication in the affairs of the 
company. 
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Written by a young and able lawyer, The Susquehannah 
Title Stated & Examined is strongly argumentative and one- 
sided. One obvious weakness of the pamphlet is the entire 
omission of any discussion of the decision of the Supreme 
Court of the United States in the case of Van Horne v. 
Dorrance, a case which decided the invalidity of titles derived 
from Connecticut. The author seems most at ease in dis- 
cussing the legal technicalities of real property, and these 
portions of the pamphlet furnish its most important argu- 
ments. The pamphlet is easily worthy of a place beside the 
pamphlet by Benjamin Trumbull and that by Dr. William 
Smith. It was, in fact, the best pamphlet on the subject that 
appeared in the last years of the controversy. Though it 
does contain one glaring omission, similar and even worse 
beclouding of the facts might be pointed out in other tracts 
on this subject. 

There naturally arises a question as to why Bidwell at- 
tempted a popular defense of Connecticut’s claim to the 
western territory in the year 1796, after the Trenton decision 
had settled the matter of jurisdiction in favor of Pennsyl- 
vania in 1782. Undoubtedly a renewed interest in the affairs 
of the company and the Connecticut claim at this time is the 
explanation. Certain it is that in the summer and fall of 
1796 there arose some interest in the fate of the moribund 
company among the stockholders in western Massachusetts. 
Several advertisements in the Western Star give evidence of 
this renewed interest. One of these was a notification of a 
meeting of the local shareholders where “matters of impor- 
tance to the Proprietors will be transacted ;” another offered 
to buy and sell shares of the company at high prices.° And 
Bidwell states in the thirteenth number: “It seems to be 
generally believed that if the public cause were now to be 
tried, the decision would be in favour of Connecticut.”® This 
interest was largely due, no doubt, to active propaganda on 


5 The Western Star, August 10, 1796; passim. 
8 Infra, 105. 
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The grandson of John Bidwell, Thomas Bidwell, who was 
the grandfather of Barnabas Bidwell, was a merchant of 
Hartford. Adonijah Bidwell, posthumous son of Thomas 
Bidwell, who lost his life at sea in 1816, was born in Hart- 
ford October 18, 1716, studied theology with Rev. Benjamin 
Colton of West Hartford, was graduated from Yale in 1740, 
taught school for a time, served a year and a half at different 
times as chaplain on naval vessels of the colony of Connecti- 
cut,* and about 1750 began preaching in the western part of 
Massachusetts in the township of Monterey, then Tyringham. 
He remained in Tyringham thirty-four years, dying in 1784 
when his son Barnabas was a junior at Yale. He was 
married three times and had four children, all by his second 
wife, Jemima Devotion. Jemima Devotion was a first cousin 
of Dr. Ezra Stiles, President of Yale University.° She died 
when Barnabas was eight years old.°® 

Barnabas Bidwell, second son of Rev. Adonijah Bidwell 
and Jemima Devotion, was born at Tyringham August 23, 
1763. Of the four children born to these two, Barnabas 
alone distinguished himself. All of them lived to be over 
seventy years of age, Barnabas dying first in 1833. 


The seventy years covered by the life of Barnabas Bidwell 
divide themselves naturally into three fairly integrated parts. 
The first period embraces his youth and the years up to the 
time when he entered public life. The second period covers 
the years of his public life in the United States, from 1790 
to 1810. The third period has to do with his public life in 


4 The diary of his experiences in the fleet against Cape Breton in 
1745 is published in the New England Historic and Genealogical 
Register, XX VII, 153-160; see also Bidwell, op. cit., 87. 

5 Bidwell, op. cit., “His first and second wives were first cousins, 
and were also first cousins of the celebrated President Stiles of Yale 
College. The Devotions were a Huguenot family. * * * There is 
a pedigree of the Devotions in a direct line from Charlemagne through 
William the Conqueror and a line of English kings for several gener- 
ations.” 

6 Dexter, F. B., Biographical Sketches of the Graduates of Yale 
College, IV, 387-300; Tyringham fers Records to 1850, 12-13; Bid- 
well, op. cit., 46, 60-61. 
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Canada, from 1810 to his death in 1833. The most important 
period for the purpose of this sketch is, of course, the second. 
About the early youth of Bidwell we know nothing. Up 
to the time of his entering Yale in 1780, the most that we 
can do is to draw inferences from the known facts of his 
ancestry and his own later life. By conjecture we may pre- 
sume that he was a youth brought up in a sober and careful 
manner in a family that was well above the average in refine- 
ment and education. Doubtless the foundation for his intel- 
lectual training was laid by the instruction which he received 
from his father. His youthful reading no doubt included as 
a part of this training Pilgrim’s Progress and Saint’s Rest, 
those two inevitabe tomes in every New England minister’s 
library. Shakespeare and Fielding and the freer literature 
probably did not come to his knowledge until he arrived at 
college, if then. His preparation must have been good, for 
though his mother died when he was eight, he distinguished 
himself at Yale under the watchful eye of President Stiles. 
Certain it is that, as the rumbling of the Revolution shifted 
farther to the southward, a youth of high ambition, versatile 
talent, and superior training came down from the Berkshire 
hills and presented himself for admission to Yale College. 


His youth had been passed in stirring times. Strong echoes 
of a spirited struggle had reverberated through his native hills 
and filled him with a desire for activity. Too young to engage 
in arms, and perhaps influenced by other motives, he had 
doubtless waited eagerly for this opportunity to widen his 
horizon. Before another decade had elapsed, this desire for 
accomplishment had led his versatile mind in half a dozen 
different directions. Between belles lettres, the law, the 
ministry, politics, and even farming, his ambition traversed 
a variety of professions with a restless mind which apparently 
could not determine which was its forte. In the end he tasted 
all of them. 

A few certain facts emerge during Bidwell’s student days, 


| 
| 
|| 

| 
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so that conjecture gives way to meagre knowledge. He dis- 
tinguished himself asa student, especially in the languages.’ 
He found time, however, for engaging in social activities that 
throw some light upon the young man himself. In his junior 
and senior years he was a leader in the Society of the 
Brothers in Unity, an organization devoted to “forensic dis- 
putations,” declamations, the reading of essays, dialogues, 
and other literary productions of its members. Bidwell was 
secretary and later president of this organization for a time. 
He apparently took a great interest in its activities, particu- 
larly those involving his oratorical and histrionic powers. 
In 1784 the society produced in the State House a long 
dialogue called “The Modern Mistake,” for the benefit of its 
members and some alumni members, a public exhibition being 
forbidden by President Stiles. Bidwell was one of the actors 
in this dialogue, and it is very probable that it was one of 
those which he wrote.’ At any rate, the training which he 
received in this society undoubtedly was good preparation 
for the unique production which stands out above all the 
other accomplishments of his student days and which won 
for him comment in the standard histories of the American 
drama. 

While Bidwell was a senior, he wrote and published by 
subscription a five-act tragedy in blank verse entitled The 
Mercenary Match, the scene of which was laid in contem- 
porary Boston. The title-page gives the author as Barna 
Bidwell. It is called a tragedy, and well deserves the name. 
Not a line of humor relieves the plot from beginning to end ;? 
still, the hand of the amateur is so obvious that there is no 
tension maintained that severely needs the relief of humor. 
The plot involves an upright public character who has just 


7 Dexter, op. cit., IV, 388. 

8 Ms. Minutes of the Society, Yale University Library. 

® The only line that might be interpreted by modern Brattle Street 
as being intended for humor, though of course it was not, comes at 
the climax of the devastating tragedy when one of the citizens rushes 
in and exclaims: “My God! Is this in Boston?” 


ee 
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been appointed ambassador to France. His wife, becoming 
restless under the restraints of a mariage de convenance, 
decides to remain in Boston during his absence, near a former 
lover. This friend, the arch-blackguard of the play, plans 
frankly and gleefully to rob the ambassador of his post, his 
fortune, his wife, and, finally, his life. The last is accom- 
plished, but the rest of the plot goes awry, and he and his 
accomplice are caught and visited with their merited punish- 
ment. The play was produced during Bidwell’s senior year 
by the students of the college.*° 


William Dunlap, in his History of the American Theatre," 
is more facetious than favorable in his comment upon the 
play: “We have read the very pleasant and laugh-provoking 
tragedy * * * played by the students of Yale College, 
under the auspices of the late Rev. Ezra Stiles * * * 
This tragedy was, perhaps still is, in blank verse. The shouts 
of laughter produced by the reading of it in a company of 
young men forty years ago, are vividly recollected, but only 


two passages are remembered. The first, ‘Night follows day, 
and day succeeds to night’, has never been contradicted. The 
second, ‘Sure never was the like heard of before in Boston’, 
though not so measured and harmonious, was equally ap- 
plauded.”” Dunlap’s judgment, however, is not well-balanced 
criticism. A recent historian of the American theatre gives 


10 Imperfect copies of the play are in the Connecticut Historical 
Society and the Library of Congress; the only perfect copy is in 
Harvard College Library. 

It is interesting to note that in 1792 the following law was put in 
the college rules: “If any Scholar shall any where act a Comedy or a 
Tragedy, he shall be fined three Shillings, one Shilling if he shall be 
present at the acting of one; and if in acting he shall put on Women’s 
Apparrel, he shall be publicly admonished.” Laws of Yale College, 
New Haven, 1702, 14. 

11 Dunlap, 71. The lines are misquoted. Seilhamer, George O., 
History of the American Theatre, II, 2, quotes Dunlap, says nothing 
is known of Bidwell, and judges from the two misquoted lines that 
the loss of the play ‘“‘need not be deplored.” P.L. Ford, in some notes 
on The Beginnings of American Dramatic Literature, 1893, 26, gives 
a more favorable comment. 





) 
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a saner opinion: “Its main interest lies in the continuance of 
interest in the college drama, although the leading character, 
Mrs. Jensen, is rather well portrayed as a restless woman 
whose dissatisfaction leads finally to murder of her husband, 
death for herself, and the gallows for her accomplice.’’” 


Moreover, while a contemporary second edition of the play 
was not printed, though contemplated,"* the play has been 
thought of such importance in the history of the early Ameri- 
can theatre that a limited edition was recently published.* 


For the purpose of this sketch, the importance of the play 
lies in the light it reflects upon Bidwell at an important era 
of his life. Certain passages show an early aptitude for 
political life. The whole tone of the play reflects a sober 
attitude of mind with the very evident belief in the ultimate 
triumph of virtue and the punishment of evil. The form and 
technique of the play indicate the influence of Addison’s 
Cato, and suggest a wide reading of the classics, lending 
color to Dexter’s statement that, as a student, Bidwell ex- 
celled in the languages. Perhaps the most important thing 
of all is the revelation of the feeling of nationality in the 
student mind of 1785. It reveals the student of 1785, in the 
very midst of a so-called critical period, thinking in terms 
of a united nation: 

12 Quinn, A. H., A History of the American Drama to the Civil 
War, 62. 

13In the Boston Repertory for August 17, 1810, a paper severely 
critical of Bidwell, there appeared at the end of the announcement of 
Bidwell’s defalcation the following: “When Mr. Bidwell was a rising 
character, and his famous Tragedy, ‘The Mercenary Match’ was men- 
tioned in the Repertory, we were offered a handsome subscription for 
a new edition. But the mercenary Senator got up the last copy by 
means—no matter. He will hardly have a chance to sell himself any- 
where again.” Bidwell was a State Senator from 1801 to 1805, and 
it may have been during this time that the second edition was con- 
templated. 

14 Tn 1925 Douglas C. McMurtrie brought out in line for line fac- 
simile a four hundred copy edition of the play, due to the fact that the 


play had, for unavoidable reasons, been omitted from the three volume 
collection of early American plays by Montrose J. Moses. 
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Congressman Worthy: “Thy country’s happiness, 
Is trusted to thy care—a weighty trust.” 

Ambassador Jensen: “I feel its weight.” 
Worthy: “O happy country! Blest United States!” 
Jensen: “As great in arts of peace as martial deeds!” 
Worthy: “The storm of war, that hover’d o’er our shores, 

And threatened ruin is dispersed and gone.” 
Jensen: “The glorious sunshine of reviving peace 

Breaks out to cheer this land of liberty.” 

* * * * * * * 


Worthy: “May He preserve these rising States from 
harm 
Jensen: “May He enlarge their strength and happiness!” 


{?? 


Nationalism was in 1785 a liberal and progressive move- 
ment in America, and Bidwell was nothing if not liberal and 
progressive, to the point, in fact, of being called radical, even 
as an old man interested in Canadian politics. Thus, as the 
first evidence of Bidwell’s creative instinct, and as an example 
of the American theatre of 1785, The Mercenary Match is a 
contribution to our dramatic literature which is undoubtedly 
undeserving of the supercilious notice which Dunlap gave it, 
and which Seilhamer followed. 

On being graduated in 1785,** Bidwell turned to teaching, 
probably from necessity as much as from inclination; there 
is no evidence to suggest that his father left the four children 
any competence, and the probability is that he did not. Being 
fresh from contact with an academic world, he no doubt felt 

14 At his graduation in 1785, Bidwell received favorable comment 
from President Stiles. On April 13 of that year Stiles made appoint- 
ments in the senior class for commencement exercises, and Bidwell 
was one of the four debaters appointed. On May 6 five candidates 
presented themselves for the Dean’s Examination, Bidwell being one 
of the five. Stiles recorded in his diary that “All honored themselves 
but the Prize was adjudged to Huntingdon.” At the commencement 
held September 14 in the brick meeting house, Bidwell was one of the 
debaters on the negative side of the question “Whether the Moral Dis- 
positions of Nations are essentially affected by Difference of Climate.” 


The Literary Diary of Ezra Stiles, F. B. Dexter, ed., III, 129, 155, 
160, 184. 
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more ambitious about entering the teaching profession than 
any other. Accordingly, he began teaching a young ladies’ 
school in New Haven, immediately after his graduation. He 
probably continued at this until his election in October, 1787, 
as a tutor in Yale College. ** On the twenty-third of the same 
month, President Stiles “introduced Mr. Bidwell into the 
Tutorship,” and the young scholar began immediately upon 
his duties. 

Even while Bidwell was accepting the election to the office 
of tutor, he was giving evidence of dissatisfaction with a 
sedentary life, and was showing his leaning toward an active 
life of politics. In a letter written to David Daggett, later 
an eminent judge of Connecticut, in the summer of 1787, 
Bidwell made a classification of the people of western Massa- 
chusetts who were participants in the rebellious movement 
in that region in 1786, which is at once such a pertinent 
political estimate and such a significant commentary upon his 
own leanings that it is worth while to quote it at length :*° 


“Since I came from New Haven, I have traversed 
the greatest part of this County and a Considerable 
part of Hampshire; partly for the sake of business, 
but more in order to gratify my curiosity and gain 
information concerning the political state of People. 
I find the majority of the populace have been dis- 
affected to Governmental measures. The Gentlemen 
of learning & and liberal professions, especially the 


15 One of the pupils in this school was probably Mary Anna Whit- 
ing, later Mrs. Boardman, with whom Bidwell was “a sprightly and 
gifted friend and correspondent.” It is said that she wrote frequently 
to Bidwell and other gentlemen “but always observed the strictest 
proprieties ;” she recalled the pleasant recollections of his instruction. 
Her brother studied law in Stockbridge with her “early friend and 
agreeable correspondent, Barnabas Bidwell, Esq., who was at that 
time rapidly rising to that professional and political eminence which he 
soon occupied.” Schroeder, J. F., Memoirs of the Life and Character 
of Mrs. Mary Anna Boardman, New Haven, 1840, 102, 112-114, 114-116. 

As was pointed out above, the mother of Bidwell was a first cousin 
of Dr. Stiles, and that fact, together with Bidwell’s outstanding record 
as a student, must have been responsible for his appointment. The 
Literary Diary of Esra Stiles, III, 284-285. 

16 Dated at Tyringham, June 16, 1787. Original A. L. S. in David 
Daggett Papers, 15, Yale University Library. 
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Clergy are universally for Government. Debtors are 
generally on the other side; and this Class compre- 
hends more than half of the people.t’ Persons guilty 
of crimes, or who wish to commit crimes; Rhode- 
Island Emigrants and almost all of the denomination 
of Baptists ; men of warm passions & but little reason ; 
men of fickle minds, fond of every new scheme and 
proud of an enterprising spirit,—Such have pretty 
generally engaged in the Insurection. They have been 
joined by many, who have no attachment to any estab- 
lishment, but were glad of the commotion, as it gave 
them something to do. They have also drawn in a 
large number of boys; and also of the ignorant, un- 
informed, but well-meaning common people, who 
hearing such a dreadful outcry against Government, 
believed there were some intolerable grievances, al- 
though they knew not what. Almost all, with whom 
I have conversed, acknowledge, that they took a wrong 
method to get redress, by resorting to arms and stop- 
ping Courts, when the alterations, which they desired, 
might be procured by instructing their Representa- 
tives or changing them at the ensuing election. Yet 
they justify themselves, by censuring the consequent 

‘treatment of Government. Artful designing men have 
had the address to engage the multitude in their ser- 
vice, and at the same time make them believe they were 
serving themselves. When this delusion was once 
effected, the people scorned to give out, especially as 
they believed the majority, and indeed almost the 
whole, to be on their side. This mistake was natural. 
For let any company or any nation be divided, one half 
for the present establishment, and the other half for 
something new, yet the talk will be almost all for the 
change; and consequently a majority will appear to be 
on that side. At present each party endeavour to 
triumph, the Friends of Government, in the total sup- 
pression of the rebel force; & the Malcontents, in the 
change of Administration. Yet if the same is firmly 
pursued, they will be completely baffled, and Govern- 
men acquire new vigour—which is the wish of your 
humble Servant.” 


17 Warren, J. P. “The Confederation and the Shays Rebellion,” 
Am. Hist. Rev., XI, 42-67. 
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There was one sentiment in this letter which Bidwell in 
time was to hear thrown at him from several quarters of the 
Union: “Artful designing men have had the address to 
engage the multitude in their service, and at the same time 
make them believe they were serving themselves.” 

The summer after this letter was written an incident 
occurred in the little town of New Haven which gives further 
indication of the political leanings of Bidwell. New Haven 
in 1788 was overwhelmingly Federalist ; Stockbridge, Massa- 
chusetts, in 1798 was overwhelmingly Republican. That 
Bidwell should have adhered to the predominant political 
coloring of the locality in which he lived was less an evidence 
of political principles than of political expediency, but it was 
nevertheless a fact. In 1788 he was a thorough-going Fed- 
eralist, and in 1798 he wore, figuratively at least, a Jacobin 
cap. 

In the early morning of July 3, 1788, the inhabitants of 
New Haven were awakened by the ringing of bells, announc- 
ing the ratification of the Constitution by Virginia, the tenth 
acceding State. “We shall rejoyce tomorrow,” wrote Presi- 
dent Stiles in his diary. The Fourth proved to be a genuine 
rejoicing. At the wharf was formed a long procession, “a 
Commixture of all Descriptions, accord? to the Idea con- 
ceived at Boston at their Rejoycing last winter. A Sower 
headed the Procession succeeded by 3 pair of Oxen & one 
hold? a plow; then Reapers, Rakers, Shoemakers, Sadlers, 
Cabinet Makers, Blacksmiths, Goldsmiths, &c. then a Whale 
Boat manned & row® a federal Ship, Capt & Sailors, Citizens, 
Merchts, Scholars of the several Schools, Masters, Tutors of 
the College, 7 Ministers, City Sheriff, Common Council Men, 
Aldermen, Mayor Mr. Sherman, the Committee of the Day 
& Orator.’** Promptly at noon the procession entered the 
meeting house, where the formal program began with the 
reading of the Declaration of Independence and with a prayer 


18 The Literary Diary of Ezra Stiles, III, 321-322; The Connecticut 
Courant, July 14, 1788. 
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by the neurasthenic Dr. Wales, wherein he “particularly 
noticed the great events which have subserved to the estab- 
lishment of this fair empire, marked the traits peculiar to the 
political character of the United States, and with a holy 
fervor and solemnity, ascribed all the glory and honor to 
Him who holdeth the nations of the earth in His hand and 
taketh up the isles as a very little thing,” and so on for the 
duration of twenty-eight minutes.1® The orator of the day 
followed, and the formal exercises were closed by the sing- 
ing of a “Federal Hymn,” composed especially for the occa- 
sion by Tutor Bidwell. 

No doubt when the exercises closed Bidwell was one of 
the hundred and fifty men who gathered in the State House 
and drank thirteen toasts together. We can at least feel 
assured that Bidwell experienced a degree of satisfaction 
that the new Constitution was adopted. He was of the 
younger generation which in its first years had heard and 
been taught nothing but that union between the colonies was 
the one salvation for them all, and he, like many others in 
his situation and with his training, had not stopped thinking 
in that manner. While men in control of affairs looked 
askance at the many centrifugal tendencies in the period from 
1783 to 1788, younger men like the author of The Mercenary 
Match were exclaiming over the perpetuity of the Union. 
The younger generation in the colleges and the young men 
who had travelled with the armies, were after all national- 
izing forces which furnished the real strength and support of 
the new government. The “Federal Hymn” was more than 
a part of a ceremony; it was a declaration of faith, an 
evangelizing hymn of youthful America that was vibrant 
with nationality. The young men had no property at stake 
to be endangered by legislatures in favor of paper money and 
legal tender clauses; they were not harmed by the tariff wars 
between the States; they were not speculators in the western 


19 According to the careful timing by Dr. Stiles, The Literary Diary 
of Hera Stiles, III; 322. <* 
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lands; in short, on them the burden of society had not fallen, 
and they therefore experienced none of the grave misgivings 
of thoughtful men in the period following the war. On the 
other hand, they had experienced the ardor and enthusiasm 
of a struggle that had elements of idealism in it; they had 
emerged from the shadow of the struggle fresh in the memory 
of heroic and nationalizing military exploits; and for them 
the so-called critical period was not a period of danger for 
their ideals. Ardent in a youthful way without the stabilizing 
forces of experience, wisdom, and property interests, they 
were nevertheless faithful votaries of the new order.”° Taken 
in this sense, the “Federal Hymn” has a significant meaning. 

Although his poem “On Human Happiness”’ was read at a 
public commencement, and although the “Federal Hymn” was 
sung on a momentous public celebration, neither of these two 
literary products are known to be extant.**. Yet we may, 
judging by The Mercenary Match and another surprisingly 
original product of his tutorial days, rely upon the statement 
by Dexter that Bidwell retired from his tutorship “with con- 
siderable reputation for elegance as a writer.”?? This other 
product of his pen was a funeral sermon preached on the 
occasion of the death of one of the tutors of the college, 
Roger Newton. Dr. Stiles recorded in his diary on Septem- 
ber 2, 1789, that Bidwell delivered his sermon in the Chapel 
to a crowded audience, but he did not state whether the large 
audience assembled out of respect for the deceased or out of 
interest in a speaker of known power and eloquence.?? No 
doubt both motives prevailed, but the sermon itself is such 
an extraordinary example of its kind, and contains such a 
frank and apparently sincere picturization of the subject that 
one suspects a large portion of the audience came for the 
latter motive. 





20 A contemporary historian has pointed out such a nationalizing 
force. David Ramsay, The History of the American Revolution, 1811. 

21 The Literary Diary of Ezra Stiles, III, 320. 

22 Dexter, op. cit., IV, 388. 

23 The Literary Diary of Ezra Stiles, III, 365. 
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The first half of the sermon was devoted to five or six 
theories of immortality. In developing his thought Bidwell 
revealed a familiarity with the classics, and showed himself 
also to be a student of theology of superior talent. Branding 
metempsychosis as the “ingenious romance of Pythagoras,” 
he proceeded through a discussion of the various hypotheses 
until he concluded with the orthodox view of biblical revela- 
tion. The last half of the sermon he devoted to the immediate 
subject of the occasion. With more moderate tones, and less 
attempt at moving eloquence, he proceeded with an assertion 
of his disgust at the usual panegyric which funeral orators 
display. Accordingly, he did the extraordinary thing of 
attempting to delineate the character and even the physiog- 
nomy of Roger Newton to his hearers. Newton, he declared, 
had “a rich, though not a flighty imagination. He was more 
distinguished for clearness and penetration than rapidity of 
thought. * * * His temper was chearful, except in a few 
hypochondriac turns, when he viewed the world thro the 
jaundiced medium of melancholy, a distemper of mind, to 
which he was naturally a little subject, but which was in- 
creased by his sedentary manner of living. * * * His 
countenance, although somewhat inexpressive when he was 
silent, was nevertheless grave and venerable at all times.’’** 
Thus, mixing candor with eloquence, Bidwell produced such 
a superior example of oratory that the students of Mr. 
Newton made the request that the sermon be printed. 

During this time, Bidwell was beginning to think of giving 
up an academic profession, even though he had talents and 
inclinations that impelled him in that direction. But an active 
and restless mind, together, no doubt, with economic factors, 
at length found “a sedentary manner of living’”’ an improper 
sphere for his activities. On October 21, 1789, Dr. Stiles 
recorded in his diary that Tutor Bidwell was the only tutor 

24 An Oration on the Death of Roger Newton, Jun’r. New Haven, 


1789. Copies are in Yale University Library and The American An- 
tiquarian Society. 
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present; the next day there was a significant entry to the 
effect that the “Tutors about resign? on account of Reduct” 
of their Salaries last Commenct.”?® Though the reduction 
was not a drastic one, it is very probable that Bidwell found 
the remuneration of the teaching profession inadequate to his 
ambitious plans, even without the embarrassment of a reduc- 
tion. At any rate, in August, 1790, Dr. Stiles recorded that 
Bidwell had gone to New York, and on September I0 an 
entry was made to the effect that he had resigned his tutor- 
ship.?° 





1 


Whether that trip to New York had any bearing on his 
resignation, or his determination to take up a new profession, 
we do not know; but Bidwell had at any rate decided to study 
law. Bidding the academic calm of New Haven farewell, 
he turned his steps toward the Berkshire hills as a promising 
place in which a young lawyer could study and develop his 
practice. It was quite natural that he should have done so. 
First of all, it was his home, and he was among friends and 
relatives who knew him and knew his reputation.2”. Then, 
too, in 1790 the western region of any of the States offered 
an inducement to a young lawyer. Coming to Stockbridge 
as he did with the prestige of a distinguished record in col- 
lege, with a reputation for writing and for culture, with 
distinction as an orator, and having the advantage of return- 
ing to familiar scenes among familiar people, the young man 
of twenty-seven, handsome of face, erect of carriage, digni- 
fied in manner, was almost bound to succeed in the law. 

He studied under Judge Sedgwick, then one of the leading 
lawyers of western Massachusetts. Under his careful train- 
ing, and with the advantage of one of the best law libraries 

25 The Literary Diary of Ezra Sitles, III, 360. 


26 The Literary Diary of Ezra Stiles, III, 400, 402. 


_27 A brother, Adonijah Bidwell, was living at Stockbridge at this 
time. 
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in the commonwealth,?* Bidwell prepared himself during the 
winter and spring of 1790-1791. Due to his ability and the 
peculiar advantages of study under Judge Sedgwick, he was 
so successful in his study that he soon gave up the position 
of assistant to Judge Sedgwick, and stood upon his own 
resources. He was admitted to the bar of the court of com- 
mon pleas early in the fall, and on October 11, 1791, there 
appeared in the Western Star an announcement of his begin- 
ning of a new career: “Barnabas Bidwell Informs his Friends 
and the Publick that he has opened an Office under the same 
roof with the Printing Office, where he attends to all branches 
of Law business, upon the customary terms.”?? Bidwell had 
finally reached maturity, started upon a profession which 
during all his life was his greatest interest, and was, as the 
Repertory said in later years, “a rising character.” 

The few records that appear now and then from the years 
1791 to 1795 indicate that Bidwell was busily engaged in 
establishing his practice, his fortune, and his home in the 
town of Stockbridge. In September, 1791, he was successful 
in securing the office of treasurer of the county of Berkshire, 
which office he retained, even during his encumbency of 
various other offices, down to 1810.°° Numerous advertise- 
ments that appeared in The Western Star from time to time 
during the ensuing years indicated that the young lawyer was 
diligent and active in collecting the funds owed the county.** 

28 The caustic Repertory in 1810 published its damaging “Memoirs of 
Barna Bidwell,’ which included the following: “Mr. Bidwell came 
into the County of Berkshire, recommended to the patronage of Judge 
Sedgwick, then a practitioner at the Bar. He was admitted into his 


office, received the benefit of his instructions, and of one of the best 
libraries in the State.” Repertory, August 28, 1810. 

29 The Western Star, October I1, 1791. 

30 Dexter, op. cit., III, 388. 

31 Tdem, October 11, 1791; March 20, 1792; December 6, 1791; in the 
light of subsequent events, the following advertisement addressed to 
the assessors and collectors is pertinent: “Notwithstanding the present 
scarcity of money, the Treasurer hopes that a sense of justice to the 
public creditors, and an ambition to see the County once out of debt 
* * * will induce them to make all necessary exertions.” June 8, 
1798; July 3, 1798. The New England Palladium, for September 4, 
1810, states that Bidwell was chosen treasurer in 1792. 
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During this period Bidwell also took an active lead in the 
affairs of the town of Stockbridge and the county of Berk- 
shire.8?. During the year 1792 he became collector of excise 
for the county, which office he announced his intention of 
resigning in August, 1794, a fact which may possibly be a 
first indication of his changing political views.** Before he 
had been practicing two years, Bidwell had purchased a small 
farm, which he left under the direction of an overseer.** In 
farming, securing remunerative political offices, in the admin- 
istration of estates, and in an effort to secure management of 
the post office at Stockbridge, one can see an indication of a 
wide variety of interests and an aptitude for taking over 
enterprises that would yield profit. Thus is revealed a side 
of Bidwell’s nature not generally found in poets and play- 
wrights.*° 

It was during this period that Bidwell was married. 
Within a few months after he entered upon his practice at 
Stockbridge, he was married to a Miss Polly Gray, a daughter 
of Col. James Gray of Stockbridge.** During the time that | 
Bidwell was engaged in writing The Susquehannah Title 
Stated & Examined, their first child, Sarah Gray, was born.*" 
In 1799 a son, Marshall Spring, later an eminent lawyer in 
Canada and New York, was born to them. Bidwell’s wife 
died in 1808, just before he left this country. 





82 The Western Star, January 15, 1793; May 15, 1702. 

83 Tdem, May 15, 1792; August II, 1794. 

84 Tdem, October 20, 1794; October 28, 1794; November 4, 1794; 
May 14, 1798; June 9, 1795; June 16, 1795; June 23, 1795; July 5, 12, 
and 10, 1706. 

85 Years later, Josiah Quincy, being forced to yield his criticism of 
Bidwell’s choice of words, sat down with the sarcastic remark: “It is 
a word in use among poets and classical men, but not among men of 
business.”” Annals of Congress, Ninth Cong., Ist. sess., 280. 


86 They were married in Watertown, since Miss Gray’s father was 
lately deceased. Dexter and Bidwell gave her name as Mary Gray. 
Polly Gray Bidwell was born May 28, 1764, and died February 2, 1808. 
Dexter, op. cit., IV, 390; Bidwell, op. cit., 87; The Western Star, 
March 5, 1703. 


87 Dexter, op. cit., IV, 390. She was never married, and died 
January 20, 1864. 
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The incident of the post office reveals the alertness of 
Bidwell’s mind toward matters of public concern and also 
establishes an important fact about Bidwell’s private fortune 
that throws some light upon charges later made against him. 
The young lawyer was, in spite of his growing practice, in 
need of greater income; consequently, on November 9, 1791, 
he wrote to Senator Roger Sherman, of Connecticut, and 
suggested the need of establishing a post road from Spring- 
field to Stockbridge :** 


We apprehend it is a great hardship not to have 
some Public Post road through the county, as it in 
some measure cuts us off from the rest of the country. 
From this town a Post road to Bennington would 
accomodate the Vermont people, as they would by it 
get the southern intelligence as soon as they could by 
Albany and the eastern (news) a week sooner * * * 
Should a Post Office be established in this Town, and 
no person more suitable apply for it, I will that you, 
Sir, if it would not be disagreeable, to mention my 
name to the Postmaster General. * * * I make 
this request to you, because you have known me a 
number of years, & can judge how far I am a proper 
person. I keep an Office in the Centre of the town, 
under the same roof with a Printing Office, and am 
pretty constantly at home. It would be some benefit 
to me, on account of communication from Clients at a 
distance. And small things, you are sensible, are 
objects to beginners. Your interest in this matter, as 
far as is consistent with propriety, will confer an addi- 
tional obligation upon, Sir, your obliged humble serv* 


This letter is perhaps the most revealing document con- 
cerning Bidwell’s personal life that we have. First of all, he 
was “pretty constantly at home” at his office; whether kept 
there by the amount of business or by a sense of duty to his 
profession, or by study, we do not know. He was in need 
of small incomes from various sources, “objects to begin- 
ners.” Finally, though he had hardly entered his new law 
office, he had clients “at a distance,” a fact naturally to be 


38 A. L. S. Original in the Massachusetts Historical Society. 
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expected in the scattered population of that region, but still 
indicating that the young lawyer was not without practice 
even in the beginning. It is interesting to note that the post 
road from Stockbridge to Bennington, Vermont, was actually 
undertaken by the alert Timothy Pickering in the next year, 
whether as a result of Bidwell’s suggestion the preceding 
November is not known.*® 


By 1795 Bidwell’s first objective had been attained. With 
a farm under the management of an overseer, with an ever 
increasing legal practice, and with a position of leadership in 
the town and county, Bidwell was ready to enter upon the 
field of State politics. His Fourth of July oration at Stock- 
bridge in 1795 indicates that he was already attracting atten- 
tion beyond the hills of Berkshire. On that day “an elegant 
and animated oration was delivered by Barnabas Bidwell to 
a large, respectable, and approving audience.’*? Such, in- 
deed, was the impression made upon the audience that the 
committee of the day requested that the oration be printed 
by subscription, which was done.** And it was only four 


39 The Western Star of October 2, 1792, contains an advertisement 
by the Postmaster General for bids for post riders’ contracts from 
Bennington to Stockbridge. 

In this connection it is interesting to note that Bidwell wrote 
President John Adams in 1800 requesting an explanation of the 
grounds for the dismissal of Timothy Pickering as Secretary of State, 
“not for his own satisfaction, but for the sake of counteracting 
injurious impressions.” President Adams declined to state his reasons, 
saying, “If a President of the United States has not authority enough 
to change his own secretaries, he is no longer fit for his office.” 
Adams closed with a sentence obviously intended as a thrust at Bid- 
well’s own political leanings: “Let those who have renounced, all of 
a sudden, that system of neutrality for which they contended for ten 
years, justify themselves, if they can.’ Adams, Works, IX, 79. 


40 The Western Star, July 7, 1795. 


41 The Western Star, July 21, 1795; the pamphlet was printed by 
Loring Andrews. An original is in Harvard College Library. In 1799 
Dr. O. Partridge, Stockbridge, composed in doggerel, “A Looking 
Glass for the Court of Common Pleas, Berkshire County,” in which 
he took occasion to refer to Bidwell in the following manner: ‘The 
long-winded Bidwell, & silver-tongued Daniel. * * * Parade round the 
Bar like a flock of wild birds, To fight for their Clients, the battle of 
words.” Original in Massachusetts Historical Society, H. W. Taft 
Collection of Autographs, II, 44. 
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years later that President Adams wrote Bidwell a letter 

which contained the phrase, “a gentleman of your infor- 

mation,” indicating that Bidwell’s reputation for learn- 

ing and leadership had even reached the White House.4? In 
42 Supra, note 30. 


1797 the little college of Williams at Stockbridge conferred 
the honorary degree of master of arts upon “B. Bidwell, 
Esq. A. M. and lately Tutor at Yale College.’’*? The three 
years of tutorship had at least brought him some prestige, if 
not a valued income. Before another decade had elapsed, his 
reputation had extended beyond the bounds of Massachusetts 
to such a degree that he was given, in 1805, the degree of 
L.L.D. by Brown University.“* Thereafter, the Repertory, 
with a bovine sense of humor characteristic of most news- 
papers of the day, chose to refer to Bidwell always as “Dr. 
Bidwell.” Bidwell’s most important contribution during the 
years 1795-1800 was, of course, the publication of The Sus- 
quehannah Title Stated & Examined. 

In 1801 Bidwell became a member of the Senate of the 
General Court of Massachusetts, and held his seat until his 
election to the national House of Representatives in 1805.4 
By his Republican views, his oratory, and his attacks on the 
Essex Junto, he attracted time and again the notice of the 
Boston and other newspapers.*® One important contribution 
during these years was a protest of the Republican senators 
against a resolution of the senate to provide for the selection 

43 The Western Star, September 18, 1797. 

44 Dexter, op. cit., IV, 389; Bidwell, op. cit., 87. 

45 Idem. 

46 In the Independent Chronicle, Boston, August 20, 1810, appeared 
the following: “Mr. Bidwell and Mr. Skinner stood high in the estima- 
tion of the citizens in general. * * * They were even held in high 
repute by the federal party in Boston during the debate in the Legis- 
lature on the establishment of the ‘Boston Bank’. All the Essex 
Junto attended on the floor of the Senate on this occasion, and Skinner 
and Bidwell were applauded by the Junto with every expression of 
eulogy and approbation. One high-blooded federalist said * * * 


that John Adams was an apostate, and that Skinner and Bidwell were 
the only men they could confide in.” 








—— 
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of members of the electoral college by a general ticket rather 
than by the district method. The document is signed by four- 
teen senators, Republicans, and is apparently in the hand- 
writing of Bidwell. Nine reasons were catalogued for their 
opposition to the measure, seven of which concerned the evils 
that might be attended with a departure from customary con- 
stitutional procedure, so that “the result of such a process 
* * * will in reality be nothing more than an appointment 
made for (the people) by a few individuals.” The eighth 
and ninth reasons were doubtless the true raison d’étre of the 
protest : 

8. Because, in the present political state of things the 
object of a general Ticket must be to place all our 
electoral suffrages in the hands of one political 
party, to the entire exclusion of an opposing party 
nearly equal in numbers. 

9g. Because * * * it is avowed by some of its prin- 
cipal advocates in the legislature to be, a measure 
of State opposition to the present administration 
of the federal government, an administration pos- 
sessing, and in our opinion, highly meriting the 
confidence , affection & support of a great and in- 
creasing majority of the nation. 

The document, in short, is one of the first and most out- 
spoken indictments of the electoral college that can be found. 
Had its sentiments prevailed in subsequent presidential elec- 
tions, in all states in the Union, it would probably not have 
been possible for a minority of popular votes to elect a presi- 
dent, as has been done. Though four years later it is prob- 
able that party expediency would have prevented any one of 
the fourteen from signing such a document, and conversely 
the ever-diminishing Federalists would have welcomed such 
a measure, the sentiments that it contained are as true to-day 
as they were in 1804, and though the exigencies of politics 
drew it forth, there must be some commendation for the 
author or authors of it. Bidwell’s hand in it is almost un- 
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mistakable. It has his precision and logical directness, as 
well as his love for constitutional theory and practice.*’ 


It was during this period also that Bidwell gave evidence 
of the fact that law, not politics, was his chief concern. Being 
possessed of a scholarly and investigative turn of mind, he 
desired to remedy the chaotic state of the law as practiced in 
Massachusetts in 1800 to the extent that it could be remedied 
by a compilation of reports of all cases argued and decided 
in the courts of the commonwealth. A letter from Thomas 
Dawes, Jr., dated at Boston, June. 10, 1800, is the only evi- 
dence we have of this ambitious and useful plan which Bid- 
well had in mind. Being somewhat complimentary and from 
one of the prominent jurists of Massachusetts, it is worth 
while to quote it at length :*8 


“T received your favor of the 224 May and felt 
myself flattered by the application it contained 
No one can doubt the benefit or necessity of such a 
work as you propose; and nobody who knows you, 
can doubt of the ability of the undertaker if possessed 
of materials. How you can at present possess them I 
don’t know. The particular cases which have occurred 
in your presence and hearing, are the only ones re- 
ports of which you can be answerable for. And how 
few are these, compared with the whole number in the 
State. You cannot rely upon other gentlemen’s ac- 
curacy in taking notes. They have been taken with 
different views. One gentleman in the district of 
Maine has notes which he sometimes produces and 
which are not always correct in essentials. This I 
know. * * * As to what any of the Judges have 
done, I can only say that I believe the Chief Justice 
& myself are the only two who have preserved min- 
utes. * * * I sincerely hope that you will be con- 
sidering and digesting some plan by which the custom 
of porting cases may be promoted. I will make en- 
quiries and inform you whether you can have any aid 
from others, should you determine to collect reports. I 


47 A, D.S. Original in Massachusetts Historical Society. 
48 A. L.S. Original in Massachusetts Historical Society. 
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should be glad to serve you in any thing, having you 
in much estimation.” 

Whether Bidwell ever made any systematic effort to col- 
lect reports is not known, but it is not probable that he did 
on account of the increasing duties of his law practice and 
the mounting burden which political duties placed upon him. 
It was, however, characteristic of the man that his intel- 
lectual and scientific gifts of mind should have been im- 
patient with a system of jurisprudence which smaller minds, 
less in love with the profession than with the opportunities 
which the existing order gave to them for their private 
emolument, would have been content with, and that he should 
have turned at once to a remedy. 

During the time that Bidwell held a seat in the senate, he 
engaged in writing numbers of pamphlets for the further- 
ance of the Republican cause in Massachusetts. The Feder- 
alist Repertory, writing about an alleged Republican criminal, 
said: “Bidwell himself has not written more pamphlets 
against the Federal Administration and in favor of the pres- 
ent, than this knight of the pillory. Nichols has taken the 
same ground, advanced the same principles, and supported 
them with the very arguments used by Mr. Bidwell, Hones- 
tus, and Pasquin. * * * Nichols wrote a play, called ‘The 
Essex Junto’, for Nichols, as well as Bidwell, Honé, and Pas- 
quin, is continually bawling about Essex Junto. He loves 
and approves Mr. Jefferson as much as he abhors the federal- 
ists. So do Bidwell, Bangs, Allen, and Dana, Honestus and 
Jo. Bartlett—‘All honorable men.’ ’’*® 


The campaign documents written during 1804 by Bidwell 
in support of the candidacy of Governor James Sullivan are 
typical of these writings. In them Bidwell attacked Federal- 
ism in all its branches, and the administration of John Adams 
in particular. Adams’ Defence®® he branded as “an elaborate 


50 Adams, J. Q., Defence of the Constitutions of Government of the 
United States of America. London, 1797-1708. 
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panegyric on the principles of the English government.” At- 
tacking the Alien and Sedition Acts, the policy of naval ex- 
pansion of the Federalists, the increasing of the number of 
circuit judgeships, the funding scheme of Hamilton, and the 
other outstanding policies of Federalism, he brought to bear a 
weapon that had unusual effect in beating down the Federal- 
ist majorities in Massachusetts.** The readableness of Bid- 
well’s pamphlets, his incisive arguments, and his adept use 
of group psychology, as is evidenced by these tracts, were 
powerful factors in turning a Federalist majority of Massa- 
chusetts into a minority. In 1805 for the first time the 
Massachusetts delegation in Congress had a majority of Re- 
publicans, ten out of seventeen, and Jefferson was able to 
write to Bidwell that “the Hydra of Federalism has now lost 
all its heads but two.”°? 


Bidwell himself was one of the ten Republicans from 
Massachusetts in 1805. His activity in politics in Massachu- 
setts in writing and speaking had brought him to a position 
of leadership in the Republican party in that State, and as 
one of the leaders of a strategic delegation, he took a promi- 
nent part in the activities of the ninth Congress. His powers 
of oratory and leadership were anticipated by the two lead- 
ing parties to produce some effect as he entered the national 
arena. As Dexter says, “he went to Congress with a reputa- 
tion for leadership and oratory from which great things were 
hoped by his party.’®? Bidwell remained in Congress only 
during two sessions, but in that time he came into contact 
with the most spectacular character in contemporary politics, 
and for several months the nation watched these two con- 
trasting figures measure and oppose their resources. John 
Randolph of Roanoke, brought up among the aristocrats of 


Virginia, and having many of the traits of Southerners of 


51 An Address to the People of Massachusetts, Boston, March, 
1804; a second Address appeared the next year. 

52 Jefferson, Writings, V, 14. | 

53 Dexter, op. cit., IV, 390; The Repertory, January 17, 1806. 
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the day, with eccentricities and accomplishments that none 
of them possessed, and Barnabas Bidwell, a sober, ascetic 
New England scholar with a turn for law and politics, and 
with a creative mind of some imaginative power, were indeed 
contrasting figures, but they formed the subject of many an 
editorial in the ensuing session of Congress, famous for its 
schism between Randolph and Jefferson, in which schism 
Bidwell played a conspicuous part. 

John Quincy Adams, after listening to a powerful speech 
by Bidwell late in the session, wrote in his diary: “Mr. Bid- 
well followed * * * ina speech of about half an hour. 
It was a tolerably good speech, but indifferently delivered. 
He had depreciated as an orator since I heard him in the Sen- 
ate of Massachusetts. His friends appear to be pleased with 
it, but as a popular speaker he can never stand as the rival of 
John Randolph.”®* Fresh in Adams’ mind as he wrote this 
entry in his diary was the memory of the terriffic onslaught 
which John Randolph had just made on March 5 on Gregg’s 
non-importation resolution. And it is true that in his style 
of oratory, Randolph was without comparison: “His method 
of attack was always the same: to spring suddenly, violently, 
straight at the face of his opponent was his invariable rule; 
and in this sort of rough-and-tumble he had no equal. In 
the white heat of passionate rhetoric he could gouge and 
kick, bite off an ear or a nose, or hit below the waist; and 
he did it with astonishing quickness and persistence. No 
public man in America ever rivaled him in these respects; it 
was his unapproached talent. With a frail figure, wretched 

54 Diary I, 419. The speech which Bidwell made was, if we may 
credit Bidwell’s remark in Opening it, delivered without special prepa- 
ration; moreover, it was concerned with questions of international 
law, with the rights of neutrals, and with the infringement of those 
rights by Great Britain. It was a discussion of the decision of Sir 
William Scott in the case of the Essex and the legality of that de- 
termination on the doctrine of the broken voyage, and was not, there- 
fore, the type of speech that would lend itself to flights of eloquence. 


Ann. Cong., oth. Cong., 1st. sess., 650-660. Moreover, John Quincy 
Adams was a Federalist. 
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health, and despondent temperament, he could stand on the 
floor of the House two or three hours at a time, day after 
day, and with violent gesticulation and piercing voice pour 
out a continuous stream of vituperation in well-chosen lan- 
guage and with sparkling illustration.’”° Bidwell’s oratory 
was entirely of a different sort. Subjected by training and 
temperament to more self-discipline than Randolph, he could 
never let himself go in unrestrained outburst as did his rival. 
A scholar and a legalist by instinct, his speeches were never 
extemporaneous, unexpected outpourings of disconnected and 
irrelevant ideas. And above all, it should be emphasized that 
his speeches never reached the nadir of personal abuse and 
biting sarcasm that characterized almost all of Randolph’s 
efforts; in fact, one will read Bidwell’s speeches in vain for 
violent and unreasoned personalities. To be sure, he made 
direct replies to Randolph and others many times, but he did 
not answer abuse with abuse; his rebuttals were always cold 
logic. He made more than one eloquent plea on the floor of 
the House, including the one on the rights of neutrals and 
the abuses of these rights by England which Adams referred 
to. But not once did he lose control of himself. Rarely, if 
ever, did Randolph fail to do so. 


The two men were so different in their modes of address 
that there is no common ground for comparison of their 
powers. That both were eloquent, and that both exerted a 
powerful influence in assemblies where they sat, each in his 
own way, cannot be denied. The vital point, however, is not 
the degree of eloquence which each possessed, or even the 
degree of influence which each exercised, but is the fact that 
their differences were of kind and not of degree. Gamaliel 
Bradford is not far wrong when he sums up Randolph’s life 
as a “furious negative” both of men and measures; he op- 
posed, during the time of his holding the national scene, “all 





55 Henry Adams, John Randolph of Roanoke, 172. 
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parties, all movements, and pretty much all men.” Bidwell, 
by contrast, was not an oppositionist, but nearly always the 
advocate and the proponent. Such, for example, was the 
difference between the positions which each took at the open- 
ing of the ninth Congress on the Jeffersonian plan for set- 
tling the entangled Spanish affairs. 


By the middle of November, 1805, Jefferson and his Cabi- 
net were making definite plans for this settlement. Spain had 
kept conditions on the southern borders in turmoil; Jefferson 
knew, moreover, by more or less direct information, that 
France would not permit a peaceable settlement which did 
not include her in the negotiations. The Cabinet, therefore, 
on November 12, “agreed unanimously” to support Talley- 
rand’s suggestion that, through French mediation, obtainable 
by American money, Spain should be solicited to relinquish 
her claim to West Florida and cease depredations in that 
area. The sum to be offered for the Floridas was not to 
exceed five million dollars.°° The problem was to get the 
necessary appropriation through Congress. To do this, Jef- 
ferson hit upon the expedient of making his message to Con- 
gress a belligerent review of the hostile activities of Spain, 
and of sending a second message more peaceful in tone, 
under the injunction of secrecy, which was hoped to pro- 
voke Congress to make an appropriation for two millions for 
the purposes desired. On paper the plan looked well; con- 
templating the overwhelming Republican majority in Con- 
gress, Jefferson felt so certain of the success of it that he 
was, in fact, in favor of authorizing the American minister 
at Paris to pledge the government for the payment of the 
two millions even before Congress met. Had he done so, 
certain phases of American history probably would have 
turned out very differently from the way in which they did 
occur. But Jefferson, dancing to the piping of the French 





56 Adams, op. cit., 163-164. 
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Emperor, had overlooked the half-mad genius from Roanoke. 
The withering eye and long accusing forefinger of John 
Randolph had to be encountered, and overwhelmed with 
votes, before the appropriation could be made. He could not 
be out-argued; he had to be out-voted. And he was chair- 
_.man of the Committee of Ways and Means. 


The most brilliant historian of the Jeffersonian period has 
said that “the ‘two million’ transaction was one of the least 
defensible acts of Mr. Jefferson’s administration.”*? To 
Randolph it was a mean and cunning attempt to bribe one 
nation into robbing another; a clandestine effort to place the 
odium upon Congress and the credit upon the Executive by 
the method of an open and a secret message of different 
tenor; and a disgraceful attempt to accomplish by money 
what five months of fruitless negotiation through diplomatic 
channels had failed to achieve.** Because Bidwell fell in 
with Jefferson’s plan, and became the spokesman for the 
Executive throughout in spite of Randolph’s lashing scorn, 
he was not only castigated as the supporter of a cowardly 
plan, but received additional scorn because he acted as a 
mediating agency between the Executive and Congress. He 
was, as Randolph put it, “ a back-stairs counsellor,” and a 
“page of the Presidential water-closet.’”*® To these the 
equally enraged Repertory added the epithet of a “horn-book 
politician.’’®° 

Jefferson’s secret message relating to Spanish affairs, with 
the documents accompanying it, was referred to a select 
committee of seven members, headed by Randolph and Nich- 
olson of Maryland; Bidwell was one of the members of this, 

57 Adams, op. cit., 182. 

58 Ann. Cong. oth. Cong. Ist. sess., 1117-1118. 

59 Idem, 982-986; so bitter was Randolph’s feeling that in 1817 he 
still referred to Bidwell, in a conversation with Timothy Pickering, 
as a “page of the back-stairs.” Pickering MSS, Massachusetts His- 


torical Society, 46:23. 
60 The Repertory, April 25, 1806. 
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as he was of other important committees in the session.* 
The committee was appointed the same day Jefferson’s secret 
message was received, December 6, and on the two following 
days several stormy sessions of the committee were held.° 
Randolph professed to see nothing in the secret message call- 
ing for an appropriation, but going to the President in per- 
son, he learned what was desired. Frankly and in some 
dudgeon, he denounced the methods used by Jefferson and 
declared that he would not support an appropriation even had 
it been asked for in an open and above-board manner. Then, 
on December 14, in spite of the fact that the secret sessions 
concerning the Spanish relations constituted the most im- 
portant business before Congress, Randolph calmly set off 
to Baltimore and remained there until December 21. On his 
return, the committee was convened at once, and Randolph 
met it, booted, spurred, and with riding-whip in hand, with 
the appearance of one who was ready for no trifling. 


There were few members in Congress who were willing to 
face the scorn and vindictive verbal avalanches that came 
tumbling from the lips of this man when once he was 
aroused. His “verba ardentia of an honest mind,” as he 


61 Bidwell was a member of the committee on elections which de- 
cided that Cowles Mead of Georgia was not entitled to a seat in Con- 
gress; in the debates, Bidwell advocated the report of the committee 
at considerable length, basing his arguments upon constitutional prin- 
ciples. At the conclusion of the debate, he voted with the majority 
to declare the election of Mead void. Ann. Cong., 9th. Cong., Ist. 
sess., 255, 302, 304, 305, 307-312, 313. 

In the light of this fact, it is interesting to note what Cowles Mead 
said of Bidwell on his way home to Georgia after this decision. Meet- 
ing with Edward Hooker on his way, he said to him that “Mr. B. 
Bidwell * * * is becoming conspicuous, and promises to be one of 
the most able men in the House. J. Randolph * * * is fast losing 
his influence.” Jameson, J. F., ed., The Diary of Edward Hooker, 
Ann. Rept. Am. Hist. Assoc., 1896, I, 1883. 


62 Adams, op. cit., 168. 
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chose to call his turbulent assaults, did not abate at all be- 
cause he happened to be in a select committee rather than in 
the House. Moreover, on this occasion, he had just had 
cause for additional irritation due to the fact that, on his 
way to the committee, Gallatin had put into his hands a paper 
headed “Provision for the purchase of Florida.” Its effect 
on Randolph was electric. “Striding off to his committee, 
he put his opinions into something more than words. Except 
for Mr. Bidwell of Massachusetts, the committee was wholly 
under his control, and, instead of reporting the two-million 
appropriation proposed by Mr. Bidwell. * * * Randolph 
induced the committee to reject the motion, and then him- 
self drafted a warlike report, which closed with a resolution 
to raise troops for the defence of the southwest frontiers 
‘from Spanish inroad and insult.’ ’’*? Whatever we may say 
of Jefferson’s machinations on this occasion, or of Hildreth’s 
typically Federalist characterization of Bidwell as “timid in- 
deed, but cunning, supple, and sly,”®* one is forced to com- 
mend the resolution with which he stood out alone against 
all the other members of the committee and especially against 
Randolph’s bitter opposition. 


As soon as the select committee made its report on Jan- 
uary 3, 1806, the House went into a secret session of the 
Committee of the Whole, and promptly threw aside the reso- 
lution which Randolph and the other five members had made. 
Bidwell again contended for a two-million appropriation, and 
Randolph’s fury grew with the knowledge that it was a 
matter of votes and not argument that he had to contend 
with. On January 11 the resolution of Randolph was voted 
down by a majority of 72 to 58, and on January 14 the House 
adopted Bidwell’s resolution by a vote of 77 to 54. The 

63 Ann. Cong., oth. Cong., Ist. sess., 1117-1118; Adams, op. cit., 169. 


64 Hildreth, Richard, History of the United States, V, 569; see also, 
506, 568, 571; VI, 26. 258, 261, 982, 986, 987. 
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Federalists and twenty-seven Republicans, thereafter re- 
ferred to as “quids,” voted with Randolph.® 


The net result of all this turbulence in the first session was 
practically nothing. Talleyrand had either made an unau- 
thorized gesture, or else Napoleon, indifferent to what effect 
his machinations might have upon the internal politics of the 
United States, had made a sudden change of mind; and had 
determined to settle the Spanish problem by seizing Spain, 
colonies and all.°® For Jefferson the result was a schism in 
the party, the departure of John Randolph forever from the 


Republican ranks, and the stigma upon Bidwell, Varnum, 


65 Ann. Cong., oth. Cong., Ist. sess., 1120-1123; 1124-1128; Stat- 
utes at Large, II, 349; Henry Adams, History of the United States, 
gives a less partisan view of Bidwell’s activities than does Hildreth: 
“Bidwell alone intended to support the administration. Bidwell did 
not venture to act as the mouthpiece of the President, but undertook 
his own authority to construe the message as a demand for money, 
and proposed a grant to that effect. The rest of the committee grave- 
ly followed Randolph in professing to find no such meaning in the 
Message. Bidwell’s motion had no supporters and was promptly 
overruled,” 133; see also McMaster, History of the United States, 
III, 212-213. 

By contrast, there is the statement in the Repertory February 4, 
1806: “As the decision against Mr. Randolph was effected by the 
power of hands and not of argument, he became violently incensed 
against his opponents * * * exposed their imbecility and perverse- 
ness in the most glowing colours. He urged them not to attempt de- 
bate, as they but rendered themselves ridiculous—to vote him down, 
and save their reputations. During this torrent of severity the alter- 
nate pale and yellow of Bidwell’s countenance, whenever Randolph 
glanced his eyes upon him, were the subject of no small diversion.” 


66 Channing, Edward, The Jeffersonian System, 153-154, in The 
American Nation Series, XII. Not even the injunction of secrecy on 
the members of Congress proved to be successful. On the day that 
Randolph’s committee reported, January 3, the Repertory indicated 
that it knew fully what was going on behind doors, without doubt ob- 
taining this information from Federalist members; Josiah Quincy, for 
instance, was on cordial relations with the Repertory: “Perhaps an 
appropriation may be made, of a few millions or so, for the purpose 
of a negotiation, and probably for the purchase of the Floridas 
* * * The good Dons are doubtless in want of money * * * 
The little politicians like Mr. B-d-ll and some of the other small fry, 
think an appropriation would be a mighty pretty thing, a very civil 
way of avoiding difficulty, and they have probably had their cue 
from headquarters.” The Repertory quoted this from a letter from 
Washington, dated December 23, two days after Randolph’s return 
from Baltimore. 
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and five or six others as his back-stairs favorites. As a land- 
grabber, Jefferson’s hey-day was over. 

But there is another aspect to the opera bouffé that was 
being enacted that winter in the muddy little town of Wash- 
ington. This was the fact that a principle of governmental 
science was involved. In this episode we see one of the first 
and most serious frictions resulting from the separation of 
powers principle. Bidwell was the victim of a form of gov- 
ernment which made impossible any unison of action above- — 
board, between the executive and the legislative depart- 
ments.*” Such back-stairs counselling as he indulged in was 
highly obnoxious to Randolph, who believed in the absolute 
independence and equality of the two departments and their 
total separation in action. Jefferson seems to have been one 
of the first to realize that the Executive, if he is to build 
constructively, must work with the legislature by means that 
are, to say the least, extra-legal, and not depend solely upon 
his two constitutional privileges, the message and the veto. 
“Tf,” he said in a confidential letter to Bidwell, “the members 
are to know nothing but what is important enough to be put 
into a public message, and indifferent enough to be made 
known to all the world; if the Executive is to keep all) other 
information to himself, and the House to plunge on in the 
dark, it becomes a government of chance and not of de- 
sign.”°* And if Bidwell did meet with Randolph’s abuse 
and scorn,®® he met with Jefferson’s good graces and entire 
confidence. The opinion that Jefferson formed of Bidwell’s 
abilities as a leader in Congress was such as to cause him to 
minimize the loss of Randolph’s support and to desire that 
Bidwell would assume the position of leadership openly and 
firmly. At the end of the session Jefferson wrote him a long 

67 H. C. Black, The Relation of the Executive Power to Legislation. 

68 Jefferson, Writings, V, 14-17. 

89 Randolph, indeed, opposed Bidwell many times during the session. 


The Repertory said derisively: “Baby Randolph opposes him in every 
step he takes, important and unimportant.” January 17, 1806. 
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and confidential letter concerning relations with England, 
France, and Spain. It reveals Jefferson’s opinion of Bidwell 
so well that it is worth quoting at length :"° 


I read, with extreme regret, the expressions of an 

inclination on your part to retire from Congress. I 
will not say that this time, more than all others,‘calls for 

the service of every man; but I will say, there never 

/ was a time when the services of those who possess 
talents, integrity, firmness, and sound judgment, were 

more wanted in Congress. Some one of that descrip- 

tion is particularly wanted to take the lead in the 

: House of Representatives, to consider the business of 
the nation as his own business, to take it up as if he 

| were singly charged with it, and carry it through. I 
do not mean that any gentleman, relinquishing his own 
judgment, should implicitly support all the measures 
of the administration; but that, where he does not dis- 
approve of them, he should not suffer them to go off 
in sleep, but bring them to the attention of the House, 
and give them a fair chance * * * The classifi- 
cation of the militia was communicated to General 
Varnum and yourself merely as a proposition, which, 
if you approved, it was trusted you would support. 
* * * As soon as I found that it did not coincide 
with your sentiments, I could not wish you to support 
it; but using the same freedom of opinion, I procured 
it to be brought forward elsewhere. * * * When 
a gentleman, through zeal for the public service, un- 
dertakes to do the public business, we know that we 
shall hear the cant of backstairs’ councillors. But we 
never heard this while the declaimer was himself a 
backstairs’ man, as he calls it, but in the confidence 
and views of the administration, as may more properly 
and respectfully be said. * * * The last session 
of Congress was indeed an uneasy one for a time; but 
as soon as the members penetrated into the views of 
those who were taking a new course, they rallied in as 
solid a phalanx as I have ever seen act together. They 
want only a man of business, and in whom they can 
confide to conduct things in the House, and they are 





70 Jefferson, Writings, V, 14-17; the letter is dated at Washington, 
July 5, 1806; see also Jefferson MSS., Library of Congress, V, 359. 
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as much disposed to support him as can be wished. 
It is‘only speaking the truth to say that all eyes look 
to you. Perhaps I am not entitled to speak with so 
much frankness; but it proceeds from no motive 
which has not a right to your forgiveness. Oppor- 
tunities of candid explanation are so seldom afforded 
me, that I must not lose them when they occur. * * * 


This letter, as well as Bidwell’s actions in Congress on 
other matters, confirms Adams’ statement that Bidwell was 
not a mere mouthpiece for Jefferson. An instance of his 
independent spirit may be cited in his resolution to vote 
General Eaton a medal for his heroic storming of Derne, a 
New England man who had openly made statements dis- 
creditable to the administration. Randolph opposed this 
motion. And here, as in other instances, Bidwell showed a 
willingness to make concessions and compromise in order 
to accomplish something ; not even in the overwhelming de- 
feat of his effort to prohibit the slave trade in this first ses- 
sion did he show a petulant spirit such as was characteristic 
of Randolph in defeat. 

The instance of the resolution on the slave trade reveals 
Bidwell as a legislator of independent action. As a member 
of the Massachusetts senate in 1805 he had doubtless taken 
an active, if not a leading part in the passage of a resolution 
recommending to Congress a constitutional amendment pro- 
hibiting the slave trade.’? And personally, Bidwell was op- 
posed to both the institution of slavery and the slave traffic, 
being a member of the Connecticut Society for the Promo- 
tion of Freedom as early as 1792.77 During the fruitless de- 
bate in the first session over the proposed tax of ten dollars 
on the importation of slaves, Bidwell proposed to make the 
tax inoperative after December 31, 1807, since its continu- 
ance after that date might be used as an argument against 

71 Channing, op. cit., 45-46; McMaster, op. cit., 204-208; Ann. Cong, 


Nae Cong., Ist. sess., 274, 277, 279, 281, 305, 314, 321, 337, 799, 996, 
1063. 


72 McMaster, op. cit., 518. 
73 Bidwell, op. cit., 87. 
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the prohibition of the slave traffic.* He said in proposing 
this resolution that he would, if the first were adopted, pro- 
pose a second resolution prohibiting the importation of slaves 
altogether. The first resolution was adopted, but, in spite 
of an eloquent, yet reasonable plea for the prohibition of a 
nefarious trade, Bidwell’s second resolution was able to 
muster only seventeen votes. Parts of his argument are 
worth quoting :” 


Before I submit the motion, I beg leave to state 
some of the reasons which induce me to make it, and 
on which its propriety must depend. In doing this, it 
is not necessary to trace the history of the slave trade. 
It is equally unnecessary to consider it as respects the 
principles of justice and morality. It is sufficient to 
view it in the light of policy alone, and that only on a 
national scale. For * * * although I rejoice in 
this total abolition of slavery in Massachusetts, I 
would not, as an inhabitant or representative of that 
State, wish to interfere with the internal regulations 
of other States respecting the condition of their in- 
habitants; nor would I consider the question of pro- 
hibition, now before us, on any other than national 
grounds. No political truth, however, is plainer to my 
mind than that a further importation of slaves is con- 
trary to the true interest of the United States. It will 
weaken us as a nation; it will render us vulnerable in 


74 The Constitution, of course, prohibited any regulation of the trade 
by Congress before 1808, except a tax of ten dollars that might be 
applied. 

7 Ann. Cong., Ninth Cong., Ist. sess., 435-439. It is interesting to 
observe Bidwell, now a through-going Republican, depending in part of 
his argument upon the Hamiltonian doctrine of implied powers: It was 
held by some, said Bidwell, that the Constitutional provision was “a 
mere negative provision, without any positive words of grant, and does 
not consequently give Congress a power to lay such a prohibition 
before that time (January 1, 1808); and all powers not delegated are 
reserved. I agree, Sir, that this clause grants Congress no authority 
on the subject although tt evidently implies that such authority is 
granted in some other part of the Constitution; for it would be use- 
less and nugatory to restrain until a certain time the exercise of a 
power which does not exist, and cannot therefore be exercised at all,” 
Bidwell’s logic was irrefragable, but it makes a strange mate with 
the Jeffersonian logic of 1791; but so, for that matter, did most of the 
important acts of Jefferson’s administration. 
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many. points ; it will increase the danger of insurrec- 
tions within, and invasions from abroad. * * * We 
ought not to rest satisfied with State prohibitions, even 
if every State had prohibitory laws. It is a great 
national interest, and ought to be guarded by an Act 
of the National Legislature. 

Though the motion failed, and the whole matter was 
allowed to lie over until the next session, it was Bidwell the 
reformer and the liberal rather than Bidwell the politician 
who was speaking. Whether in reforming the chaotic con- 
dition of the legal practice of his native State, in attempting 
to prohibit the slave trade in Congress, or in attacking re- 
ligious bigotry and the primogeniture system in Canada, 
Bidwell always went to the source of the problem and advo- 
cated a change, not by violent assault, but in reasoned and 
moderate tones of persuasion, if we may judge from his 
written speeches. To accomplish his purpose, he was willing 
to concede and to compromise, even with the Federalists. 

The second session of the ninth Congress was one that 
contrasted strongly with the “uneasy” session of 1805-1806. 
Most factions seemed ready to make truces, and even Ran- 
dolph was ina calmer mood. There still rankled some of the 
old bitterness, however, and before the session was over, 
Judge Nicholson wrote to James Monroe :7° 


You must have perceived from the public prints that 
the most active members in the House of Representa- 
tives are new men, and I fear that foreign nations will 
not estimate American talent very highly if our con- 
gressional proceedings are taken as the rule. If you 
knew the Sloans, the Alstons, and the Bidwells of the 
day, and there are a great many of them, you would be 
mortified at seeing the affairs of the nation in such 
miserable hands. Yet these are styled exclusively the 
President’s friends. 


The most important matter before this session was, ap- 
parently, the bill for the prohibition of the importation of 
slaves, which Bidwell had failed to obtain in the last session. 


76 Adams, Henry, John Randolph of Roanoke, 217-218. 
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Though one representative had replied to Bidwell in that 
session that it was not at all certain that Congress would 
utilize its power even when the year 1808 arrived, there 
seemed to be a marked unanimity of opinion in the second 
session that a prohibitory bill should be enacted. The differ- 
ences of opinion that arose were due to the question of the 
means to be used rather than the question of the policy of 
prohibiting the traffic. The two points debated most, and on 
which Bidwell took a firm and decided stand, were the punish- 
ment to be affixed for violation of the Act, and the disposal 
of such negroes as might be illegally brought into the 
country. 


Bidwell fought strenuously to keep out of the bill a clause 
which would forfeit such slaves as were smuggled in and 
cause them to be sold by the federal government. Such a 
clause, he argued, would be an incentive for rather than a 
prohibition of the trade, and would implicate the government 
in the institution, besides causing it to derive revenue from 
such a source. Concerning the slaves that might be smuggled 
in, he said: “Iam * * * willing to agree to any prac- 
ticable mode of disposing of them. But at any rate, I am 
for striking out the forfeiture, and opposed to disgracing our 
statute book with a recognition of the principle of slavery.””” 
Bidwell’s position was simply an elaboration of the stand he 
had taken in the first session: he did not desire to interfere 
with the internal affairs of the several States where slavery 
existed, and he was content for smuggled slaves to be dis- 
posed of in accordance with the laws of the States where they 
happened to be. Josiah Quincy, Federalist leader from Bos- 
ton, among others, opposed Bidwell in his contention, ar- 
guing that omission of the forfeiture clause would defeat 
the purpose of the bill. But when the bill reached its final 
stages, it carried essentially the provision desired by Bidwell. 
Williams of South Carolina, in a speech which for personal 


77 Ann, Cong., Ninth Cong., Ist. sess., 220-221. 
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abuse and vindictive assault equalled some of the speeches 
made by Randolph against Bidwell in the first session, 
charged Bidwell with being the author of a provision which 
would culminate in the destruction and massacre of all the 
whites in the southern States.’* Nevertheless, as the original 
sponsor of the prohibitory clause in the first session, and as 
a firm defender and molder of the bill as it was finally 
evolved, Bidwell played a part in the early anti-slavery move- 
ment that should not be overlooked. 


Apparently, however, Bidwell had been induced to return 
to Congress largely because of Jefferson’s urgent letter in 
July, 1806, for although he took an active part in the second 
session, for some reason he did not take the lead as Jefferson 
had urged him to do. On February 28, 1807, Jefferson wrote 
to W. C. Nicholas, urging him to accept the leadership: 
“There is no one whose talents and standing taken together 
have weight enough to give him the lead. The consequence 
is, that there is no one who will undertake to do the public 
business, and it remains undone.”’® The color of mystery 
surrounding Bidwell’s movements in 1807 may partially be 
explained by the fact that he had already determined to give 
up his place in Congress. That move itself, however, is so 
shrouded in mystery that one can only hazard a guess as to 
why he turned from the arena of national politics, where he 
had been anything but a failure, and accepted the appoint- 
ment as Attorney General of Massachusetts. At any rate, 
in June, 1807, he was appointed to that office by Governor 
Sullivan, whom he had assisted greatly in his election to the 
office of governor. This change was not altogether satis- 
factory to Jefferson, for though Bidwell might not always 
take the lead, he was certainly a dependable party man. On 
July 11, 1807, he wrote Bidwell as follows: “Although wish- 
ing your happiness always, I cannot be altogether unpleased 

78 Idem, 171-17), 181-182, 200-202, 228, 231, 244, 254, 264-267, 270, 


273, 373, 427, 477. 
79 Hildreth, op. cit., V, 652. 
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with a transfer of your services to a department more pleas- 
ing to yourself, yet I cannot but lament your loss in Con- 
gress. You know that talents cannot be more useful any- 
where than there; and the times seem to portend that we 
may have occasion for all that we possess * * * I salute 
you with great affection.’’*° This letter indicates a possible 
reason for Bidwell’s change: the fact that his new position 
was more pleasing to himself. Perhaps also he had an am- 
bition to sit on the same bench with John Marshall and 
nullify some of that eminent jurist’s Federalist doctrines, 
and felt that as Attorney General of Massachusetts he should 
have a better opportunity for appointment than as a Con- 
gressman. 

Upon his appointment as Attorney General, The Reper- 
tory in its usual sarcastic strain announced that 


The Hon. Barnabas Bidwell, L. L. D., &c., &c., &c., 
is appointed Attorney General of the Commonwealth 
of Massachusetts. From the profound respect we en- 
tertain for the eminent talents and integrity of this 
gentleman, with both of which we have had some 
opportunity of being acquainted—from a sincere hope 
that he may acquit himself in the office to which he 
now succeeds, with the correctness and unsullied rep- 
utation of his distinguished predecessor, for which 
we think he bids fair,*‘—-we beg leave to recommend 
to his perusal and to his frequent animadversion, 
the following Note, in the Biography of Lord Bacon. 
* * * It contains a warning which, we presume, 
will be sufficient to keep the pure mind of Mr. Bidwell 
on the constant watch. 


“The Offices of Attorney General and Solicitor Gen- 
eral have been the rocks, upon which many aspiring 
lawyers have made shipwreck of their virtue and 
human nature. Some of these gentlemen have acted 
at the bar, as if they thought themselves by the duty 


80 Jefferson, Writings, V, 125-126. 
81 There had been frequent charges against the honesty of the prede- 
cessor of Bidwell. The Repertory, March 24, 1806; July 26, 1806. 
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of their places absolved from all the obligations of 
truth, honour, and decency.’*? 

Though The Repertory in 1810 assumed an attitude of 
complacency because it had thus early pointed out the dan- 
gers of Bidwell’s appointment, there can hardly be any doubt 
but that, in the office of Attorney General, Bidwell was both 
honest and capable. Certainly if he had made any missteps 
in Boston, the ever-watchful Repertory would have revealed 
them at once without mercy. The absence of any such in- 
dictments from 1807 to 1810 is good evidence that Bidwell’s 
defection was of the past. Moreover, the very able report 
which he drafted for the legislature in 1808 on the subject 
of the claims for confiscated debts,** prepared with only five 
days notice, is evidence that Bidwell was not unworthy of 
the office that was conferred upon him. It was during this 
encumbency that his wife died, which undoubtedly affected 
Bidwell’s life greatly. In fact, Bidwell seemed just on the 
threshold of the seat on the Supreme Court which he so 
greatly desired when an indiscretion of his younger days, if 
it was no worse than that, overtook him and forever deprived 
him of all office in the United States. Disgrace followed 
sadness into Bidwell’s home; nor was it the last time that 
the ghost of the past robbed him of a desired office and a 
promising name. 


It is not a pleasant duty to set down the facts of the next 
few months of Bidwell’s life; it is best that the sordid gen- 
eralities be acknowledged and the unpleasant details be 
omitted. Yet there are some extenuating facts which should 
be borne in mind. First of all, the use of the public funds 
that Bidwell was charged with occurred in the first years in 
which he held the office of county treasurer, the meagre years 
of a small law practice, and there is reason to believe that 
he not only did not abuse his office in later years, but was 





82 Idem, June 19, 1807. 
88 The Attorney General’s Report Respecting Claims for Confiscated 
Debts, Boston, 1808. 
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even making an effort to restore what had been used when 
he was detected.84 Moreover, his detection, exposure, and 
the inflaming of public opinion against him were without 
doubt due to party malice, and were all out of proportion to 
the true state of affairs. Had unsympathetic political op- 
ponents not secured damaging evidence against him, his de- 
plorable flight to Canada probably would not have occurred, 
and he probably would have returned such money as he used. 
He did repay the full amount during his stay in Canada.*° 


While it cannot be doubted that political animosity made 
Bidwell’s character a much more sable hue than it actually 
was, his flight in the face of threatened prosecution, and the 
undeniable crime of falsification of his records, make it im- 
possible for an impartial judge to deny the justness of the 
charge. At the Supreme Judicial Court of Massachusetts, 
held at Lenox in September, 1810, the grand jury found 
two true bills against Bidwell, one for forgery and another 
for embezzlement.*® The judgment obtained in 1811 indi- 
cates that the defalcation was neither so small as the com- 


84 The Independent Chronicle for August 20, 1810, contained the fol- 
lowing account of the report of the committee appointed to investigate 
the matter: “It appears from the statement of the committee appointed 
to examine the accounts of Mr. Bidwell, that his defalcation is very 
inconsiderable; they state themselves that ‘the amount of the sum is 
not great’—and it is a happy circumstance that the public will lose 
nothing, as Mr. Bidwell has left sufficient real estate to pay the de- 
ficiency a dozen times.” The committee reported, among other things: 
“From the conjectured state of Mr. Bidwell’s accounts, and some other 
circumstances, no county tax was imposed upon Berkshire, as usual, 
during the last winter session of the legislature. It is therefore a 
fortunate circumstance for the county that Mr. Bidwell, by paying 
(without any funds except some arrearages of the last year’s tax) all 
the current expenses and many outstanding debts of the county, has 
nearly remunerated the public for the sums formerly detained by him.” 


85 Riddell, W. S., “The Bidwell Elections,’ Ontario Historical So- 
ciety, Papers and Records, XXI, 2. The judgment obtained against 
Bidwell in 1811 in a civil action was for $5,646.64 and $121.06 costs. 
Riddell refers to Bidwell as “a man of great parts and sound educa- 
tion.” 

86 Riddell, op. cit., X XI, 5. 
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mittee of investigation suspected, nor such a “petty defalca- 
tion” as Henry Adams generously stated.” 

One unfortunate aspect of the episode was the fact that 
Bidwell, among others, was being mentioned prominently 
as a worthy candidate for the seat of Justice William Cush- 
ing of the United States Supreme Court whenever that aged 
and senile justice should die and vacate it. “With these 
characters of infamy branded on his front,” said the Reper- 
tory, “it is well known, that among the Democrats of Massa- 
chusetts, his appointment to the bench in the seat of Judge 
Cushing, was an object of the warmest anticipation; and 
this, we are informed, was eventually to be succeeded by 
nominating him as Governour of the State.’’** Since the 
death of Cushing would leave the Court evenly divided as 
between Federalists and Republicans, it was a question of 
the utmost importance to the Republicans to see that one of 
their political faith was nominated. Jefferson wrote numer- 
ous letters to Madison on the subject, and had Cushing died 
earlier than he did (September 13), Bidwell probably would 
have been appointed. For by the time the seat was vacant, 
Bidwell had absconded, and Jefferson had written to Galla- 
tin: “The misfortune of Bidwell removes an able man from 
the competition.’’*® One is tempted to speculate upon what 
trend the constitutional history of the United States might 
have taken had Madison been able to appoint Bidwell, a 
thorough-going Republican, instead of the thirty-two year 
old, comparatively unknown Joseph Story who resigned in 
the era when States’ rights seized the Court because he 
thought the principles of Marshall had been abandoned. 

The Federalist newspapers made light of Bidwell’s candi- 


87 Adams, Henry, History of the United States, VI, 26. 
88 August 28, 1810. 


89 Warren, Charles, The Supreme Court in Umted States History, 


I, 404, note 2; see also, 405-416. Caesar Rodney wrote to Madison on 
September 27, 1810: “I fear Bidwell has injured himself too much to 
be thought of.” See also, Madison, Writings, II, 484-485, passim; 
Dexter, op. cit., IV. 380. 
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dacy after his flight. The Connecticut Courant referred to 
him as the “ci-devant Member of Congress, and soi-disant 
Judge of the Supreme Court of the United States.” Then, 
having deliberated a week, the Courant brought forth this 
pun at Bidwell’s expense: “It is well known that Mr. At- 
torney General Bidwell, was expected to have been shortly 
promoted to the bench of the Supreme Court of the United 
States. When the account of his absconding was received, 
a gentleman observed that the Judge had set out on his Cir- 
euat 12 

It was not the only jest made about Bidwell’s disgrace by 
hostile newspapers,** but the real comic relief of the episode 
was not furnished by such thoughtless attempts at humor. 
The attitude taken by the two major parties furnished enough 
of that. The Federalists charged that Bidwell’s defection 
was simply one evidence of a general and thorough permea- 
tion of the Republican system by corruption and widespread 
dishonesty, although they generously admitted that “We do 
not mean to make an inference that there is no such thing 
as an honest Democrat.’°? The Republicans, being a party 
greatly in the majority, could afford to be still more gener- 
ous: “We believe,” said the Independent Chronicle, “that 
there are many honest Federalists.”’ Nor were the Republi- 
cans slow or lacking in ingenuity in evading the disgrace 
brought upon the party by the action of Bidwell. ‘“Federal- 
ism,’ continued the Independent Chronicle, is an improve- 
ment upon charity; for Federalism covers all sins. Let a 
man but profess Federal principles, and whether he is a per- 
,/ 00 September |t6 and a6, #8iol on PA i eG eas 

91 The Gleaner, (Wilkes-Barre, Pennsylvania), September 20, 1811. 

92 The Repertory, August 10, 17, 28, and September 4, 1810: “One 
would suppose that we had * * * now at last got to the bottom 
of the ladder of Democracy, and could but rise. * * * People of 
Massachusetts! Your interests are the sport of successive swindlers. 
—Your honour among your sister States lost by the crimes of those 
who are raised to your highest dignities. A Treasurer and an At- 
torney General registered among thieves and robbers!” In 1809 it 


had been Bidwell’s duty as Attorney General to prosecute Treasurer 
Skinner for a heavy embezzlement of funds. 
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jurer, a public defaulter, a swindler, or whether in State- 
Street, he has wantonly slain a fellow townsman, it is all for- 
gotten, and he is well received among Federalists as before. 
But if a Republican possesses ninety-nine virtues, and fails 
in the hundredth, he is not only hunted down by the Feds 
but by the Republicans also. * * * The discovery of 
the delinquency of Mr. Bidwell, is another evidence of the 
superiority of the Republican form of government over that 
of any other on the face of the earth. Here, if a public 
officer makes a false step, he is instantly detected, divested of 
his office, and his bondsmen are obliged to make up the de- 
ficiency.”®* This flattering unction, it is needless to say, 
was really deserved by the Federalists. 

Thus, at the age of forty-seven, and at the height of his 
power and prominence, Bidwell was obliged to set out upon a 
trying journey to Canada. With him went his daughter of 
fourteen and his son of eleven; his wife had been spared 
the humiliation of this trip. His hope of returning to the 
United States in spite of what he believed was political per- 
secution did not die for several years; but for him service 
and a career in the United States was at an end. In the war 
between Great Britain and the United States which promptly 
followed, Bidwell took the oath of allegiance to the crown, 
but it was an act which was forced upon him. Ten years 
later he declared that he had been born under the British flag, 
had always been a British subject, and had never been 
anything else. | 
TINS NSSEN SENS Ck, REE ae a CN na aOR SAU UAW BNER CNT ID EAE Ge id DE RAR 

93 The Independent Chronicle, August 20, 1810. Bidwell undoubt- 
edly had many loyal friends who deplored his misfortune, but did not 
castigate him as many political friends did. Such is evidenced by 
the following comment of the Pittsfield Sun: “We will only add, that 
Mr. Bidwell had sustained this office for about eighteen years, and 
that no imputations against his integrity in that office have ever to 
our knowledge, been whispered against him. * * * We readily 
leave to others (if such there are) to indulge in those reflections, 
which sentiments of past friendship and esteem towards an unhappy 
and unfortunate character, and of present unfeigned commiseration 
and affection for an amiable and unprotected family, render it almost 
impossible for the writer of this article to cherish in his heart, much 


less to escape from his pen.” Quoted in the Independent Chronicle, 
August 20, 1810. 








| 
| 





l BARNABAS BIDWELL, 1763-1833. 


1H. 


Settling in the little town of Bath, in Ontario, Bidwell 
possessed not much more than a past, a past designed to 
harm him more than to help him. Without friends, influence, 
perhaps without money, with sadness of his wife’s death and 
the disappointment of high ambition, and being at an age 
when, in most men, his handicaps would have been con- 
sidered insuperable, he set out to build again. But he had 
advantages: he was a man of sound education, he was some- 
what experienced in public life, and he had a profession that 
he loved. His accomplishments in the decade after his flight 
to Canada are a tribute to his industry and ability. Strangely 
enough, his son’s life offers a striking paralled; as one im- 
plicated in the Rebellion by McKenzie in 1837, Marshall 
Spring Bidwell was forced to abandon a promising career 
in Canada and to become an exile in New York, with nothing 
to aid him but the profound training in the law which his 
father was largely responsible for. The words that were 
applied to him after a long and valuable service in the United 
States, might easily be applied to his father: “Mr. Bidwell 
accomplished successfully a change in which most men would 
have failed. * * * Very rarely, before, had such a re- 
moval proved successful. The difficulties to be encountered 
under such circumstances have generally been deemed in- 
surmountable. It is like transplanting the full grown oak, 
and tearing from their native soil its wide-spread roots.”®* 

Bidwell first turned to his old profession of teaching; his 
intellectual attainments were at once recognized and respected 
by his adopted countrymen. Probably the most useful bit 
of tutoring that he ever did, however, was in teaching his 
son both in legal and other studies; so thoroughly was it 
done, and such was the ability of the son in utilizing the 
teaching, that a colleague later said of him: “a more learned 
lawyer never practiced in our Courts.”®> Judge Neilson, 


94M. S. Bidwell, In Memoriam, New York, 1872, 55-56. 
95 Idem, 17. 
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who knew both Barnabas Bidwell and his son, gave many 
years afterwards a striking picture of the relations between 
father and son in these early years in Canada: 


It is known that the elder Mr. Bidwell gave some 
attention to office consultations and the son’s prepara- 
tory and legal studies had received his immediate and 
constant aid and supervision during all those years; 
and what a tutor he must have been! * * * 
Young Bidwell, as he was then called, directly after 
his admission to the Bar, went in and tried causes with 
signal ability and acceptance. * * * Then, as in 
years afterwards, I saw his father, who was never ad- 
mitted to practice there (being an alien) sit at a table 
below the seats allotted to the barristers, and when his 
son was engaged, hand up memoranda and books. As 
that was the common course, and as the books were 
always handed up at the right time to meet or to sup- 
port an objection, or for citation on the argument, 
the received notion was that the causes which the son 
tried so well, and with such affluence of learning, had 
been previously argued in the seclusion of the law of- 
fice. 

Speaking more directly of Barnabas Bidwell, and of his at- 
tainments, Judge Neilson added :%° 


Barnabas Bidwell * * * was a profound jur- 
ist, a man of great culture and attainments, outside 
of the law as well as in it. He was distinguished for 
his courtly and agreeable manners, his great conversa- 
tional powers, his mental and personal activity. 
* * * He was regarded as a radical in politics. 
He had, in the press and otherwise, taught what he 
considered the rights of the people, under the demo- 
cratic element supposed to reside in the Constitution, 
and had criticized the policy of government. He was 
an affirmative, an aggressive man; a great contro- 
versialist.°” 


96 Tdem, 34-36. 

97 Much of this controversy took place in the papers. In 1854 W. 
B. Kelley wrote to Dr. Rolph about one A. B. Hawke: “He wrote 
some articles against our dear old friend Barnabas Bidwell in the 
newspapers * * * which gained him some notoriety with the 
Tories. * * * He was one of the most unprincipled and rabid 
men.” Dr. Rolph MSS., Dominion Archives, Ottawa. 
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All of the writing that Bidwell did will probably never come 
to light, for most of it was done anonymously. He is credited 
with having written eleven of the Sketches of Upper Canada 
in Robert Gourlay’s Statistical Account of Upper Canada, 
which are said to have formed its most valuable portions.** 
As indicated by the words of Judge Neilson, much of Bid- 
well’s writing was similar to that done in the United States, 
being of a political character. 

Being one who “taught what he considered the rights of 
the people,” it was quite natural that Bidwell should have 
entered politics again. For the famous “Family Compact” 
which he found to be the ruling authority in Canada in the 
shape of an aristocratic class too closely resembled some 
phases of Federalism not to challenge his attention and op- 
position. Perhaps also, being an astute political observer, he 
saw the political winds shifting and felt that the people were 


’ 


beginning to experience the chafings of an incipient rebellion. 

Consequently, in 1821 he stood for the House of Assembly 
of Lenox and Addington. In an election lasting from No- 
vember 5 to November 16, he received a majority of 49 votes 
over the Tory candidate, and was returned as the “Knight 
girt with a sword,” to represent the two counties. The de- 


. feated party determined to prevent Bidwell’s being seated, 


in spite of his clear election. A petition was drawn up and 
signed by one hundred and twenty-five inhabitants, and pre- 
sented to the House by the Attorney General.®® 

This petition stated that, while Bidwell was able to meet 
the residence and property requirements for office, he was 
not a suitable person to hold a seat in the House on account 
of well-known and attested facts about his career in the 
United States. The petition also stated that he was a citizen 
of the United States, having taken the oath of allegiance to 
1) 98 Bidyell, (opi cat O70.) osha) Lae aiiT ince ean 

99 Riddell, “The Bidwell Elections,” op. cit., 2. 
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that country, and that he had held several offices there. The 
petitioners therefore humbly prayed the “respected and 
Honourable House,” to declare the election “null and void 
and thus preserve pure and unsullied the dignity of Your 
Honourable House.”?°° Bidwell denied all charges of wrong- 
doing, asserted that his oath of allegiance bound him only 
when in the United States, and declared that he was a British 
subject duly qualified to hold office.1% 

The dispute over the seating of Bidwell was an important 
one, for it involved the right of thousands of Americans who 
had migrated to Canada after the Revolution to hold land, 
to vote, and to hold office. The determination of the nation- 
ality of Bidwell, therefore, involved the interests of many 
American-Canadians as well as the interests of Canada. On 
November 29, the House decided to try the cause a month 
later. In the intervening time, Bidwell and his associates 
organized an opposition to the Tory element bent upon oust- 
ing him from the House, paid up the amount owed by him as 
treasurer of the Berkshire County and petitioned the House 
again, stating that the facts of his past life had been fully 
explained to the electors before the election, who had had 
an opportunity for eleven years “of observing him personally 
and knowing his manner of life, his habits and pursuits, his 
conduct and conversation, his moral and political principles 
and practice, in all which respects they have found him not 
only unexceptionable but exemplary and highly meritori- 
ous.'"°? In the trial on December 29, 1821, the Tories pre- 
sented the indictments, the warrants, and the judgment 
against Bidwell in Massachusetts. Bidwell responded by 
producing his receipts for the full amount that had been paid. 

100 Idem, 2; 11 Ontario Archives Report, (1914), 79. 

101 Idem, 2; see also, Doe dem Thomas v. Acklam, (1824), 2 Barn- 


well & Creswell’s Reports, 779. 
102 Riddell, op. cit., 4; 11 Ontario Archives Report, ( IQ14), 115-116. 
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The House decided, however, that it could not go into occur- 
rences involving Bidwell’s private character in the United 
States. After a heated debate lasting from December 29 to 
January 3, the House took two ballots, each of which was 
divided strictly on party lines by a vote of 17 to 16 to unseat 
Bidwell on account of the fact that he was an alien. To make 
assurance doubly sure, a statute was passed which effectually 
disqualified Bidwell for running for office again.’ 


During the short interval that Bidwell was allowed to sit 
in the House, he revealed his liberal leanings by introducing 
a bill for the relief of religious societies and one for the ap- 
pointment of guardians, both of which failed to pass. He 
made an attempted attack upon the system of primogeniture, 
but was not permitted to bring in his bill. During the time 
that his son was a member of the same House, he also again 
and again introduced a bill of a similar nature. The reform, 
however, was not accomplished during his membership in 
the House. Both of them seemed to be destined, in almost 
every case, to be the precursors of reform, the pathbreakers 
that seem inevitably to precede most changes. 


The Tories, however, were not through with the Bidwells. 
Marshall Spring Bidwell had not taken an oath of allegiance 
to the United States nor had he held office there. When his 
father was thus made a victim of party malice the last time 
that he sought office, young Bidwell determined to offer him- 
self as a candidate to fill the vacancy created by his father’s 
ejection. In this he was successful, though not without the 
necessity of appealing to the House over the head of the 
returning officer.1* 


108 [dem, 4. The law “proved so injurious to Canadian interests, 


that it was repealed in 1824, and a previous residence of seven years 
was substituted as a qualification for membership.” De Lancey, E. F., 
Marshall S. Bidwell, a Memoir, Historical and Biographical, New 
York Genealogical and Biographical Register, January, 1890. 

104 Tdem, 6; 11 Ontario Archives Report, (1914), 215-217, 222-224, 
274, 306, 315; Appleton’s Encyclopedia of American Biography, I, 
258; New International Encyclopedia, 2nd. ed., III, 260. 
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Though he was excluded from office, Barnabas Bidwell no 
doubt exercised much influence in the politics of his district 
until his death in July, 1833. That he continued to hold the 
respect and admiration of the people in Ontario is testified 
by the obituary notice which appeared in McKenzie’s Al- 
manac for 1834 and which a careful and impartial scholar 
endorsed as a fully deserved encomium: ‘He was a sincere 
friend of the rights of the people; possessed of extraordinary 
powers of mind and memory, and spent many years of his 
life in doing all the good he could to his fellow creatures.”’2% 





105 Riddell, op. cit., 7-8. Bidwell is said to have made a profession 
of religion in 1825. Dexter, IV, 389. While living in Kingston, U. 
C., the two Bidwells, in connection with others, built a Presbyterian 
Church there and supported a preacher for several years, bringing out 
missionaries from the United States and Scotland. Judge Neilson, 
In Memoriam, 39-40. 


Note: Several letters examined after the above was in proof give 
added information concerning Bidwell’s authorship of the pamphlet 
and his relations with the leaders of the Susquehannah Company. 
“Bidwell’s pamphlet,’ wrote Clement Paine to E. Pitkin, “is uni- 
versally esteemed both by friends and enemies, to be an able and well 
written performance. Would it not be proper in the next edition 
* * * to have a prefatory dedication inscribed to President, or to 
illustrious civilian and statesman, John Adams? * * * This would 
in the eyes of many give the work, and consequently our cause, a re- 
spectable appearance. And perhaps such circumstances tend in some 
measure to render a work popular or fashionable.”! In the same 
letter, Clement Paine quoted Colonel Pepoon, writing from Philadel- 
phia, as follows: “Bidwell’s statement of the Connt title has had 
very good effects. There is a committee appointed on that part of 
the Govrs speech relating to the Wyoming business. This committee 
are furnished with these statements. One of the committee told me 
that it had always been a general idea, that the decision at Trenton, 
determined the right of soil, as well as that of jurisdiction; that he 
was convinced that the right of soil was yet undetermined; and that 
for his part, he could not see but that the right of soil did, of right 
and in fact, belong to the Connt claimants. * * * The legislature 
of Penn@ (or rather the committee) are for submitting to Congress 
the whole controversy to be by them determined. If this should be 
the case, every member of Congress should be furnished with a state- 
ment of the title, and indeed all the well-informed Citizens of the 
United States. There is now in my religious opinion, the best pros- 
pect there ever has been; and it wants nothing but firmness and reso- 
lution to win the day.” In another letter, Clement Paine wrote that 
“The pamphlet containing a statement of the Connecticut title, &c. 
has had good effects. And it is asserted as a fact that a certain gentle- 


1 Athens, Pa. February 7, 179[7]. This and the following two 
items are in the Tioga Point Museum, Athens, Pa. 
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man of respectability and influence (who is a magistrate in the 
southern part of this State) declared in Philadelphia his determina- 
tion to buy under Connecticut title and to hold on with us; being fully 
convinced of the soundness and equity of the Connecticut Susque- 
hannah Company’s title to those lands. It is of great consequence 
that another edition of those pamphlets should be published, and cir- 
culated as universally as possible.”2 Clement Paine was indefatigable 
in circulating the Bidwell pamphlet as propaganda: “I send this by 
Col. Franklin,” he wrote to Seth Paine, “who is going to Philadelphia 
to attend the legislature; and who is to send you a number of the 
pamphlets respecting the title of our lands. I wish yourself to give 
that performance an attentive perusal; and request that you will ad- 
vertise them in your paper, with a sentence or two of favorable com- 
ment; at lest as as favorable as that annexed to the advertisement 
of Judge Patterson’s charge to the jury on a late trial respecting these 
lands, which was published in your paper. If they should not sell, 
wish you to present them to any respectable characters who would 
give them an attentive perusal. It is a complete history and investiga- 
tion of the subject; and well worth the attention of any person who 
is interested, or who has the curiosity to be fully informed.”’? Just 
what effect this prodigious circulation of the pamphlet had upon later 
developments is clothed in uncertainty; there may have been some 
effect upon the Pennsylvania legislators; and the pamphlet may have 
been to a small degree responsible for the Compromise Act of 1799 
which began the process of final settlement of the dispute. 

Bidwell’s activity in behalf of the Susquehannah Company was not 
confined to the writing of a piece of propaganda, however. 

He was one of the counsel for the defense in the case of Common- 
wealth vs. John Franklin and John Jenkins, et al., under the Intrusion 
Act of 1795, at the Quarter Sessions held at Wilkes-Barre in August, 
1801. Reporting on this case to the Committee of Pennsylvania Land- 
holders, Samuel Hodgdon and James Strawbridge wrote November 
26, 1801: “On the part of those indicted under the Intrusion Law 
* %* * nine attorneys appeared, among them B. Bidwell from Mas- 
sachusetts, celebrated for having written an unanswerable pamphlet 
in favour of Connecticut (as the Connecticut claimants affect to state 
it).’* The case was removed to the Circuit Court in May, 1802, and 
in 1804 was decided in the United States Supreme Court. The law 
was held to be constitutional.® 


Note: Copies of The Susquehanna Title Stated & Examined 
may be found in the following places: American Antiquarian So- 
ciety; Boston Athenaeum; Connecticut Historical Society ; Connecti- 
cut State Library; Harvard College Library; Library of Congress; 
Long Island Historical Society; New York Historical Society; New 
York Public Library; New York State Library; Pennsylvania State 
Library; Yale University Library; and Wyoming Historical and 
Geological Society. There is also a copy in the collection of Dr. 
Rosenbach of Philadelphia. 


2 To B. Brockway, Athens, Pa., February 4, 1797. 

3 Athens, Pa., November 5, 1706. 
: * Original in Historical Society of Pennsylvania, Connecticut Claims, 
» 96. z 

54 Dallas, 255, 316. For the outline of Bidwell’s argument on the 
Intrusion Act, see infra, 128-130. 
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STATED AND EXAMINED. 





NUMBER I} 


Mr. PRINTER, 


I BEG leave, through the medium of your paper, to 
folicit the attention of the public, to an impartial statement 
and examination of the Sufquehannah Company’s right to 
the lands claimed by them, within the limits of the Charter 
of Pennfylvania, by virtue of a title acquired under the late 
Colony, now State of Connecticut. 

The magnitude of the question, confidered in relation to 
the quantity of property depending on it, and the number 
and merit of the citizens interefted in its event, will it is 
hoped, be a fufficient apology in favor of the writer, for thus 
attempting to affift his fellow-citizens in forming a right 
judgment, on a fubject much talked of by fpeculators, and 
but little understood by people in general. 

The Sufquehannah Company claim a tract of land, bounded 
on the north by the forty-third degree of latitude, on the 
louth by the forty-firft degree of latitude, on the eaft by a 
line ten miles eaft of the Sufquehannah river, thence extend- 
ing weit one hundred and twenty miles. Allowing the width 
of the forty-fecond degree of latitude to be fixty-nine miles 





1 The first number appeared in The Western Star, printed by Loring 
Andrews, Stockbridge, Massachusetts, May 31, 1706. 

The following comment on The Western Star appeared in the Boston 
Repertory, an ably-edited federalist newspaper: “A Democratic paper, 
printed so far to the westward in this State, as to be denominated ‘The 
Western Star’, . . . is however a star of no great magnitude; it 
twinkles a little with a borrowed light, and reflects only the noxious 
rays of the Aurora.” Quoted in the Luzerne (Pennsylvania) Federal- 
ist, August 29, 1806. 
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and a half, the claim covers 8340 fquare miles, or 5,337,600 
acres. The value of this land, compared with the current 
price of other lands now offered for fale and fettlement, in 
regard to the qualities of foil and climate, the facility of 
communication with markets by land and water, and its 
fituation relative to the center of the United States, cannot 
be lefs than two dollars by the acre, upon an average, befides 
the improvements and buildings.—Some good judges eftimate 
it much higher. According to this calculation, the fum in 
difpute is more than Ten Millions of Dollars, at prefent, and 
is every day increasing, by the increafe of population and the 
extenfion of fettlements. 

If, in addition to this, we confider, that the lands claimed 
by the Connecticut Delaware Companies, lying eaft of the 
Sufquehannah Purchafe, and alfo the land lying weft of it, 
even including the 120 miles of Connecticut Weftern Re- 
ferve, fo called, lately fold by that State, all refit fubftantially 
upon the fame original title, as will appear in the fequel; in 
this view of the fubject, it rifes in importance, and embraces 
a quantum of property, beyond any other queftion, which has 
ever been litigated in this country. Our enquiry, however, 
will be principally directed to the Sufquehannah Company’s 
claim. 

The original purchafers of this tract were fix hundred and 
feventy. The number of fhares, in to which it was divided, 
was twelve hundred and twenty-four. Many of thefe fhares 
have been fubdivided and paffed, by defcent and transfer, 
through various hands, till they are now owned by a very 
great number of people, of various States, chiefly fuch as 
have purchafed them with an intention of fettling thereon 
themfelves, or providing fettlements there for their children. 
Many have already moved and gone into poffeffion, and 
many more are preparing to follow. Two or three hundred 
families have tran{planted themfelves thither from Connecti- 
cut, within a few months paft, notwithftanding the pro- 
hibitory law of Pennfylvania.* About fifteen thoufand 
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fettlers are faid to be, at this time, in actual occupation of 
their farms, under the company. In the expofed fituation of 
a frontier, thefe hardy inhabitants liberally fhed their blood 
in defence of their liberties and poffeffions, againft the 
Britifh and Indians, in the late revolution war. Several 
hundreds of them ferved in the main army.—They were con- 
fidered as belonging to the Connecticut line of troops, and 
were returned as fuch. Thofe, who remained at home, were 
much harraffed by the enemy, and at one time almoit exter- 
minated. They foon, however, regained their ftrength and 
numbers. They have expended the labour of years in clear- 
ing, cultivating, planting, improving and building. Their 
children have been growing up in an unfhaken belief, that 
the land on which they live, is honeftly theirs; and feel that 
peculiar attachment to the foil, which poffeffion and habit 
naturally inipire. Here are the graves of their fathers and 
brethren, whofe bones lie buried in thefe plains as a perpetu- 
ating memorial of their poffeffion and claim, and whofe afhes 
have mingled with the foil and confecrated it to the invincible 
affection of the furviving poffeffors. Here they have planted 
their hopes and their profpects. With the induftry of 
Yankees, they have levelled the trees of mighty forefts, and 
converted a pathlefs wildernefs into gardens, orchards, 
meadows, fields and villages. Where wolves and bears and 
Indians ufed to roam for prey, the traveller now beholds the 
houfes and habitations of civilized men, and churches de- 
voted to the worfhip of the true God. This tract of country, 
fairly purchafed at firft, and paid for in hard-earned coin, 
fubdued by their hands, defended by their arms, and watered 
with the blood of their friends, who have been martyred in 

*That law, in the opinion of good judges, ts clearly unconstitutional ; 
for it involves one or the other, if not both of thefe abfurdities; it 
either forbids citizens of the United States to fettle on their own land, 
or elfe tt undertakes legiflatively to decide upon titles of real eftate. 
Neither of which ts within the conftitutional powers of a legiflature. 
It was paffed and is publifhed, in terrorem; but has never been 


attempted to be carried into execution, though innumerable oppor- 
tunities have occurred. 
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what they confcientioufly efteem a righteous caufe; this is 
the favorite fpot, which the fettlers have chofen for their 
refidence, where they have fondly expected, and {till expect, 
to live and to die, and to tranimit their poffeffions to their 
heirs. Should they be finally ejected from thefe poffeffions, 
as their enemies are threatening and attempting, they and 
their families must lofe their all. 

It is true, fome gentlemen of fortune are largely intereited 
in thefe lands, having purchafed them, doubtlefs, becaufe 
they had property to employ in advantageous {peculations, 
and placed a confidence in the validity of this title: But the 
greatest part {till belongs to hufbandmen, and perfons in the 
middle ranks of life, who would moft feverely feel the lofs, 
if their title should ultimately fail.? It is therefore a queftion 
which, in every point of view, deferves a candid-hearing. 

As truth and juftice are the only objects of this enquiry, 
the writer pledges himfelf to adhere {trictly to documents 
and tranfactions, of which he has the evidences in his poi- 
feffion, or which he has good reafon to believe are founded 
on indifputable authority.2 The reader, on his part, is re- 
queited to view the whole fubject without prejudice, and then 
judge for himfelf, upon the merits of the controverly. 

2The following advertisement which ‘appeared in The Balance, 
federalist newspaper published at Hudson, New York, in the issue of 
September 10, 1805, is pertinent: “SAMUEL ROSSETER, from the 
unlawful depredations of a gang of land pirates under the name of 
Susquehanna Speculators, was under the necessity a few years past to 
take the benefit of the insolvent act, not with a view to injure his just 
creditors. He now feels willing that if those to whom he stood 
indebted before that time, and with whom he has not made a previous 
compromise, will call on him in the month of October next, they shall 
be paid to their satisfaction, and with his sincere thanks. Great- 
Barrington, Mass., Aug. 30, 1805.” 

3H. E. Hayden states that John Franklin, one of the most active 
defenders of the Connecticut title living on the lands in dispute, fur- 
nished Bidwell with the information upon which the pamphlet was 
based. There is evidence in the pamphlet itself to support the state- 
ment. The deposition of Rev. Samuel Kirkland, for instance, as given 
by Bidwell in the tenth number, is the same as that in the papers of 


John Franklin in the Susquehanna County Historical Society, Mont- 
rose, Pennsylvania. Proceedings of the Society, 1885, II, 122. 
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NUMBER II. 


—_. 


| Paes are only three ways, in which either of the 
parties claiming the contefted land, could originally become 
entitled to it; 1ft, By grant from the European Sovereign, 
whofe fubjects difcovered this part of the country. 2dly, By 
acquilition from the natives, who poffeffed it, in their mode 
of poffeffion, that is, ufed it as a hunting ground. 3dly, By 
gaining the occupancy of it, as a vacant territory, deftitute 
of any exilting previous proprietor or occupant. On fome, 
or all of thefe foundations, the lawful right to the land muft 
reft. Let us fee what the pretenfions of each party are. 
The Connecticut claimants alledge, as their grounds of 
title, that the Englifh difcovered this part of North America 
—that the King of England, in whom, as the head of the 
nation, that power is vefted, by their form of government, 
granted New-England to the Plymouth Council, including all 
the tract of country, from the fortieth to the forty-eighth 
degree of North Latitude, and from the Atlantic to the Pacific 
Ocean, except fuch places as were poffeffed by fome other 
Chriftian prince or ftate—that the faid Plymouth Company 
granted to the Earl of Warwick, their Prefident, a tract of 
land comprehending what is now Connecticut, and extending 
weitward in the fame breadth, to the Pacific Ocean, with an 
exception of the Dutch poffeffions, which were afterwards 
conquered and given to the Duke of York, and now compofe 
the State of New-York—that the Earl of Warwick granted 
the fame to Lord Say and Seal, Lord Brook, and others, who 
transferred the grant to the Colony of fettlers on Connecticut 
River, upon whofe petition to King Charles 2d he gave them 
a Charter, dated April 23d, 1662, acknowledging and coniti- 
tuting them a Colony, with powers of Government, and grant- 
ing and confirming to them, their fucceffors and affigns, the 


4 The Western Star, June 7, 1796. 
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territory which they had fo purchafed under the Plymouth 
Council—that this grant covers the land in queftion—that 
afterwards, with the confent of Connecticut, and agreeably 
to their laws and cuftoms, about fix hundred perfons affoci- 
ated together, by the name of the Sufquehannah Company, 
and before the purchafe on the part of Pennfylvania, with 
the knowledge and acquiefcence of the Proprietaries of that 
Colony, openly purchafed the premifes of the native pof- 
feffors thereof, at a public Treaty, holden at Albany, in July, 
1754, with all the ufual formalities of Indian negotiations, 
and paid therefor an honourable and fatisfactory confidera- 
tion ; which purchafe was approved and ratified by the Legiti- 
lature of Connecticut—that foon after, by virtue of it, they 
made an actual and formal entry upon the land, then un- 
poffeffed, except by the faid Indians, and took poffeffion 
thereof, which with fome interruptions of a hoftile nature, 
they have continued to this day. 

The Pennfylvania claimants contend, that the Charter of 
Connecticut never covered the contefted tract—that if its 
words are large enough for that purpofe, yet the king was 
deceived, when he made the grant, which ought, therefore, to 
be reftricted to reafonable limits. They alfo fay, that the 
fettlements of boundaries, between New-York and Connecti- 
cut, operate as a relinquifhment and determination of what- 
ever claim that colony might originally have had to the land 
weit of that Province. They further fuppofe, that if Con- 
necticut ever had any right weit of New-York, and if the 
fame was not fo relinquifhed and determined, yet it has been 
waived and forfeited by non-claim—that his Majefty might 
lawfully grant, and did grant the land in conteft, to Sir 
William Penn, his heirs and affigns, by his Charter dated 
Feb. 28, 1681—that faid Penn, and the fucceeding Proprie- 
taries extinguifhed the Indian title—that in confequence of 
the Revolution, the Proprietary eftate was confifcated to the 
Commonwealth of Pennfylvania—that the Commiffioners of 
Congrefs, who fat at Trenton, in Dec. 1782 decided the con- 


| 
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troverfy between Connecticut and Pennfylvania, in favor of 
the latter, under whom they claim to hold the land. 

Thefe are the outlines of the two titles, impartially ftated, 
each point of which will be examined in its turn. 

It is here worthy of obfervation, and the reader will pleafe 
to bear it in his recollection, that both parties agree in one 
great fundamental principle, by bottoming their claims upon 
royal Charters, and confequent Indian purchafes. As both 
Charters were granted by the fame authority; as that of 
Connecticut was between eighteen and nineteen years the 
earlielt ; as the King cannot, any more than a private grantor, 
refume or revoke his grant, without the concurrent act of the 
grantee; if the faid Charter of 1662 in fact includes the dii- 
puted territory; if it contains fufficient words of conveyance 
to pafs the right or foil; unlefs it has been vacated, fur- 
rendered or releafed by fomebody lawfully authorifed thereto, 
it follows that the fubfequent Charter of 1681, given to Penn, 
and all proceedings founded on it, fo far as relates to the 
prefent fubject, are utterly void. For that which is once 
abfolutely given away, no longer exifts in the giver, and can- 
not be fubject to any further controul or difpofal by him, 
until it is firft re-vefted in him. This propofition is too felf- 
evident, to need any proof. The reader’s mind, it is pre- 
fumed, affents to the truth of it without hefitation, as foon 
as the terms are underftood. 

In the fucceeding numbers we will take a view of thefe 
Charters, and confider their nature, operation, extent, loca- 
tion and exifting validity. 





NUMBER III.5 


(tae Englifh having difcovered North America. from 
latitude 34 to 48, and made an entry thereon, the Sovereigns 
of England affumed a right to that territory, founded upon 


5 The Western Star, June 14, 17096. 
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fuch difcovery, and divided it into two great provinces called 
South Virginia or Virginia Proper, and North Virginia or 
New-England; which were afterwards modified into a num- 
ber of fubdivifions. To the London Company, fo called, 
King James Ist granted Virginia, extending from the 34th 
to the 4oth degree of latitude, and from the Atlantic or 
Weitern Ocean, to the Pacific or South Sea. Under this 
Charter, and thofe which grew out of it, Virginia and the 
Southern States were located and fettled. The fame King, 
by his Letters Patent, dated November 3d, 1620, incor- 
porated the great Plymouth Council, and—‘“Granted to them 
and their fucceffors and affigns,” N. England, containing, 
“all that part of America, lying and being in breadth, from the 
4oth degree of northern latitude, from the equinoctial line, 
to the 48th degree of the fame northerly latitude, inclulively, 
and in length, of and within all the breadth aforefaid, 
throughout the main lands, from fea to fea: together alfo 
with all firm lands, foils, grounds, havens, ports, rivers, 
waters, fifhings, mines and minerals, as well royal mines of 
gold and filver as other mines and minerals, precious ftones, 
quarries, and all and fingular other commodities, jurifdic- 
tions, royalties, privileges, franchifes and preheminences, both 
within the faid tract of land upon the main, and alfo within 
the iflands and feas adjoining. Provided always, that the 
faid iflands, or any part of the premifes herein before men- 
tioned, and by thefe prefents intended and meant to be 
granted, be not actually poffeffed or inhabited by any other 
Chrifttan Prince or State, nor be within that Southern Col- 
ony, heretofore by us granted to be planted by divers of our 
loving fubjects, in the South part.” 

“And further our will and pleafure is, and we do by thefe 
prefents, charge, command, warrant, and authorife the faid 
Company, and their fucceffors, or the major part of them, 
which fhall be prefent and affembled for that purpofe, fhall 
from time to time, under their common feal, diftribute, con- 
vey, affign, and fet over, fuch particular proportions of lands, 
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tenements and hereditaments, as are by thefe Prefents for- 
merly granted, &c.” 

The deicription of the lands here granted is comprifed in 
words, which cannot be mifunderftood, and which will help 
to explain the defcriptive words in feveral fubfequent grants, 
derived from and depending on this general one. 

It is to be obferved, that there is in this Charter an exprefs 
exception of what was “actually poffeffed or inhabited by any 
other Christian Prince or State.” The exception applied to 
the Plantations of the French at St. Croix, and the Dutch 
and Swedes upon and adjacent to Hudfon’s and Delaware 
Rivers; which being afterwards conquered by the Englith, 
under Charles 2d, he granted them to his brother, the Duke 
of York, whofe patent will be hereafter confidered. 

It is allo obfervable that the Plymouth Council were 
authorifed and charged to diftribute their territory, by affign- 
ments and under grants, for the purpofes of fettlement. Ac- 
cordingly, in 1628, they granted to Sir Henry Rofwell and 
others, “All that part of New-England, in America aforefaid, 
which lies and extends between a great river there, commonly 
called Monomack, alias Merrimack, and a certain other river 
there, called Charles river, being in the bottom of a Bay 
called Maffachufetts, alias Mattachufetts, alias Mattatufetts 
Bay, and all and fingular the lands and hereditaments what- 
foever, lying within the fpace of three Englifh miles, on the 
fourth part of the faid Charles river, or of any or every part 
thereof; and all and fingular the lands and hereditaments 
whatioever, lying and being within the {pace of three Englifh 
miles to the fouthward of the fouthernmoft part of the faid 
Bay ; and alfo, all thofe lands and hereditaments whatfoever, 
which lie and be within the {pace of three Englifh miles to 
the northward of the faid river called Monomack, alias Merri- 
mack, and to the northward of any and every part thereof; 
and all lands and hereditaments whatfoever, lying within the 
limits aforefaid, north and fouth in latitude and in breadth, 
and in length and longitude, of and within all the breadth 
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aforefaid, throughout the main lands there, from the Atlantic 
and weftern Sea and ocean on the eaft part, to the South Sea 
on the weft part; and all the lands and grounds, place and 
places, foil, wood and wood-grounds, havens, ports, waters, 
fifhings, and hereditaments whatfoever, lying within the faid 
bounds and limits, and every part and parcel thereof, and 
alfo all iflands lying in America aforefaid, in the faid feas, 
or either of them, on the weftern and eaftern coafts or ports 
of the faid tract of land, &c.” 

In 1629 King Charles 2d confirmed this grant, with fuch 
exceptions, as were expreffed in the great New-England 
Charter. 

The northern and fouthern boundaries of this grant to 
Maffachufetts, are not fo explicit as thofe in the Plymouth 
Charter ; they are, neverthelefs, defcribed with fufficient cer- 
tainty to admit of little, if any doubt, that they were intended 
to be either two parallels of latitude throughout, from fea to 
fea, paffing through two points, one three miles north of the 
northernmoift part of Merrimack river, and the other three 
miles fouth of the fouthernmoft part of Charles river; or 
elfe two lines drawn from the Atlantic, at the diftance of 
three miles north and fouth of thofe rivers refpectively, and 
following the courfes of the faid rivers fo far weftward as 
the rivers go, and thence two parallels of latitude extending 
from the termination of the rivers, due weit, to the fouth fea. 
Thefe, fo far as I recollect the hiftory of Maffachufetts, are 
the only conftructions ever ferioufly afcribed to the grant. 
The former was contended for by that Colony, being moft 
advantageous for them, as it would give them the broadest 
tract as the ealt end. But in the controverfy with Mafon and 
Gorges, in 1677, after a full hearing of the parties, the latter 
was folemnly determined to be the true one, by the Chief 
Juiftices of England, and the Lords Commiffioners of Trade 
and Plantations, to whom the fubject had been referred for 
confideration, and who reported thereon to the King ; where- 
upon his Majeity in Council, having firft given the parties an 
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opportunity of being further heard in the cafe, finally adopted 
the report and ordered and decreed accordingly.* This de- 
termination was acquiefced in, and has always been con- 
fidered as an authoritative expofition of the Charter. Though 
difputes arofe about the application of this ftandard, in run- 
ning out the divifionary lines between that territory and Con- 
necticut, on the one fide, and New-Hampfhire on the other ; 
and though a controverfy long exifted between Maffachufetts 
and New-York, refpecting the part which was excepted out 
of this Charter, under the defcription of the actual poffeffions 
of another Chriftian State, being then poffeffed by the Dutch, 
but afterwards granted to the Duke of York; a controverly, 
which continued down to the revolution, and was finally com- 
promifed by a divifion of the contefted land, between the two 
States, in part, and a ceffion of the reft to the United States ; 
yet in all thefe tranfactions, the principle of the royal deter- 
mination, refpecting the direction and extent of the Maftfa- 
chufetts Patent, has never been fhaken. It ftands as a land- 
mark itill, to guide us in this enquiry. But it is neceflary to 
go back a little to the proceedings of the Plymouth Council. 
The Earl of Warwick, their President, having in 1630 pro- 
cured a grant from faid Council, of a certain large tract of 
land, and the fame year obtained the King’s Charter of con- 
firmation, gave a deed of it to Lord Say and Seal, Lord 
Brook and others, dated March 19th, 1631, in which the 
words of defcription are “all that part of New-England in 
America, which lies and extends itfelf from a river, there 
called Narraganfett river, the fpace of forty leagues upon a 
{traight line near the fhore, towards the fouth weft, weft and 
by fouth, or weit, as the coaft lieth, towards Virginia, 
accounting three Englifh miles to the league; and alfo all and 
jingular the lands and hereditaments whatfoever, lying and 
being within the lands aforefaid, north and fouth in latitude 
and breadth, and in length and longitude, of and within all 
the breadth aforefaid, throughout the main lands there, from 


*See Belknap’s Hiftory of New-Hampshire, Vol. tft. Appendix. 
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the weftern ocean to the fouth fea, and all lands and grounds, 
place, and places foil, wood and woods, grounds and havens, 
ports, creeks and rivers, waters, fishings and hereditaments 
whatfoever, lying within the faid fpace, and every part and 
parcel thereof; and alfo all iflands lying in America afore- 
faid, in the faid feas, or either of them, on the weftern or 
eaftern coafts, or parts of the faid tracts of lands, by thefe 
prefents mentioned to be given, granted, &c. and alfo all 
mines and minerals whatfoever, in the faid land and premifes, 
or any part thereof, and alfo the féveral rivers within the 
faid limits, by what name or names foever called or 
known,” &c. 

The grantees appointed John Winthrop their agent to enter 
upon and take poffeffion of their territory; which he accord- 
ingly did, and planted a town, at the mouth of Connecticut 
river, which, in honour to his two principal patrons, he called 
Saybrook, which name it retains to this day. 

A number of Englifh Colonifts, who had emigrated from 
the Maffachufetts Plantation, and fettled on Connecticut 
river, having, after they found they were without the Maffa- 
chufetts Patent, formed themfelves into a voluntary political 
affociation, by the name of the Colony of Connecticut, and 
adopted a plan of government, upon original principles, pur- 
chafed of Lord Say and others, their grant aforefaid, for 
£.16000 fterling; and in 1661 petitioned King Charles 2nd, 
fetting forth their colonization, for the mutual benefit of 
themfelves and the mother country, their adoption of a volun- 
tary form of government, their grant from Lord Say, &c., 
and their Indian acquifitions by purchale and conqueft; and 
praying him to give them a Charter of Government, agreeably 
to the fyftem they had adopted, with powers equal to thofe 
conferred on Maffachufetts, or “the Lords and Gentlemen, 
whofe jurifdiction right they had purchafed,” and to confirm 
the grant or patent which they had obtained as aforefaid, of 
the affigns of the Plymouth Council, according to the tenor 
of a draft or inftrument, which they fay was ready to be 
tendered at his gracious order. 
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In confequence of this application, King Charles 2nd, re- 
ferring to the facts {tated in their petition, granted them a 
Charter, dated April 2oth, 1662, being the fame inftrument, 
which they had prepared and requefted, in which he ordained, 
conitituted and declared John Winthrop and others, his 
affociates, a body corporate and politic, by the name of “The 
Governor and Company of the Englifh Colony of Connecti- 
cut, in New-England, in America,” with certain privileges 
and powers of Government; and “granted and confirmed to 
the faid Governor and Company, ‘and their fucceffors, “all 
that part of our dominions in New-England, in America, 
bounded on the eaft by Narraganfett river, commonly called 
Narraganfett Bay, where the faid river falleth into the fea; 
and on the north, by the line of the Maffachufetts Plantation ; 
and on the fouth, by the fea; and in longitude, as the Maffa- 
chufetts Colony, running from eaift to weft, that is to fay, 
from the faid Narraganfett Bay, on the eaft, to the fouth fea, 
on the weit part, with the iflands thereunto adjoining, to- 
gether with all firm lands, foils, grounds, havens, ports, rivers, 
waters, filhings, mines, minerals, precious ftones, quarries, 
and all and fingular other commodities, jurifdictions, royal- 
ties, privileges, franchifes, preheminences, and hereditaments 
whatioever, within the faid tract, bounds, lands, and iflands 
aforefaid, or to them or any of them belonging : To have and 
to hold the fame unto the faid Governor and Company, their 
fusseffors and affigns, forever, upon trust, and for the ufe 
and benefit of themfelves and their affociates, freemen of 
the faid Colony, their heirs and affigns.”’ 

This is a Charter of confirmation, and not of original 
conveyance; as appears by the general tenor of it, by the 
appropriate terms of art ufed in it, and by the reference in its 
preamble, to the Petition, in which the Patent or “jurifdic- 
tion right,” purchafed of Lord Say, &c. is mentioned by the 
Petitioners and urged as a ground of their requeft. The 
fame truth is evinced by a royal letter dated April 23d, 1664, 
addrefied to the faid Governor and Company, in which King 
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Charles fpeaks of having “renewed” their Charter. The 
granting of this was then intended to be a renewal, ratifica- 
tion, or re-execution of a former one; which muft have been 
the Patent of the Earl of Warwick, to Lord Say and others, 
transferred to Connecticut as aforefaid: for they never had, 
or pretended to have, any other.” 

We have already noticed, that the Plymouth Council were 
empowered to make affignments of parts and parcels of their 
territory; which, when fo made, were affignable over to 
others. And it feems to have been the practice of the King 
to fanction fuch transfers, for the additional fecurity of the 
parties, by giving confirmatory Charters to the affignees of 
any confiderable tract. Thus he confirmed the Purchafe of 
Rofwell and his affociates, of Warwick, and others. In fuch | 
cafes, however, the King did not undertake to give any thing 
anew, nor to enlarge, diminifh or in any way alter the extent 
and bounds of fuch purchafes, made under the Plymouth 
Company ; but merely to {ftamp a royal fanction on them. 

The initrument under confideration, like other fimilar 
ones, mu{ft be viewed in connection with the original Charter 
to the Plymouth Council, and the under Patent purchafed of 
the affigns of that Company. The fame exception, which 
modified that parent Charter, as to the quantity of land 
granted, was an effential part of this. In extent, it compre- 
hended fo much of the premifes, as was “actually poffeffed 
or inhabited by any other Chriftian Prince or State.’ The 
limits of this excepted part were not defined, and from the 
nature of the fcattered poffeffions of the Dutch and Swedes, 
they were at that time, incable of an exact definition by 
metes and lines. They were confequently left to fubfequent 
afcertainment between the parties who might happen to be 
interefted. As much, however, as was covered by the ex- 
ception, let the fame be more or lefs, did not pafs by the 
grant: But every acre of the tract defcribed in the grant, and 
not included in the exception, did pafs and veft in the 
grantees, and that in as ample a manner, with refpect to 
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quantity of intereft and eftate, as is expreffed in and by the 
words of grant, according to their ufual legal import; fo far 
forth, at leaft, as the grantor himfelf had a right to the fame. 
This is a pofition, which no one in his fenfes will deny. To 
attempt a proof of it would be an infult to the reader’s un- 
derftanding.—It remains then to enquire, 1{t—What right 
the royal grantor had in the premifes? 2dly, What ‘eftate 
therein the words of conveyance exprefs and intend? and 
3dly, What is the extent and location of the tract granted? 
Thefe three points will receive a future confideration in their 
order. 





NUMBER IV.°® 


I. our laft number three queftions were propofed 
for confideration. The firft was, what right and title had 
King Charles to the tract of land covered by the Connecticut 
Charter ? 


It is an acknowledged maxim of political law, that if any 
land arifes, or is found, or in any way becomes unappro- 
priated or derelict, the property of it is vefted in the govern- 
ment, within whofe jurifdiction it exifts or accrues. Under 
a Republican form, it belongs to the whole Republic, and is 
to be holden, ufed and difpofed of, in the mode and by the 
organs appointed by the Conftitution. In Great-Britain, and 
all feudal monarchies, it vefts in the King, the national de- 
politory of property. This principle, which is adopted to 
prevent confulion and fuch competitions for priority, as 
might endanger the public peace, is the foundation of 
efcheats and other fimilar doctrines. It has alfo been ex- 
tended to difcoveries and acquifitions without the proper 
boundaries of the realm. Thus uninhabited Iflands have 
been acquired and holden by right of difcovery. And thus 


6 The Western Star, June 21, 1796. 
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too, when America was difcovered, agreeably to the general 
practice and confent of Europe, the fovereigns, whofe fub- 
jects made the difcoveries in various parts of this continent, 
became entitled to the dominion and fee of the refpective 
territories fo difcovered, faving to the natives certain pof- 
feffory rights, on account of their ufe of the land as hunting 
ground. The European powers accordingly appropriated 
and portioned out the new country, by various charters, to 
individuals and companies of adventurers. In this mode of 
proceeding the commercial nations acquiefced, till at length 
it obtained the practical fanction of the whole civilized world. 
Whether it can be juftified, upon the ground of equality and 
the rights of man, according to the more refined ideas of this 
enlightened age, is not here a neceffary queftion. It is fuffi- 
cient, for the purpofes of this argument, that it was affumed 
as a law of nations, and molt, if not all, of the colonies in 
America, are to be traced back to this origin. Though I am 
not difpofed or obliged to attempt a vindication of it, upon 
firit principles, I ought perhaps to obferve, that it was recom- 
mended by fome very powerful reafons of neceffity. For, as 
the earth was given, by the great proprietor of nature, to 
the children of men, for the common ufe of all, it was mani- 
feftly defigned to be improved in fuch a manner, as would 
fupport the greateft number of inhabitants; fince it would 
then beft anfwer the benevolent end of its beftowment. Now, 
the fame quantity of ground, which is requifite to furnifh 
fubfiftence for one hunter, is capable of affording, under 
the productive hand of agriculture, a competence of nourifh- 
ment for a hundred cultivators. The hunting ftate muit 
therefore give way to the agricultural. Whenever one coun- 
try begins to be fo fully ftocked with people, as not to be 
fufficient to fuftain them all confortably, in a fuitable mode 
of improvement, it then becomes their right, and their duty 
too, to migrate to fome other region, which is either vacant, 
or but partially inhabited. The crowded hive muft fwarm. 
As, from thefe and other motives, fettlements would inevit- 
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ably be made, and perhaps ought to be made on this newly 
difcovered and almoft uncultivated continent, by emigrants 
from the overthronged kingdoms of Europe, it was obvioufly 
beit, both for the aboriginals and the fettlers, that fuch emi- 
grations fhould take place, not according to the interfering 
inclinations of individuals, but under the direction of the 
fovereigns, to whom they acknowledged allegiance, and from 
whom they expected protection. At any rate, if this right 
of colonization, under royal charters, fhould be now reverted, 
the reverfal would tear up the foundations of all the charter 
Colonies, royal Provinces, and Proprietary Governments, 
which, by the late fuccefsful revolution, were moulded into 
the United States of America. Principles of policy, as well 


as jultice, therefore, command us to maintain the validity © 


of our ancient Charters and the titles acquired under them. 
In the prefent initance, both parties acknowledged their force 
and build their claims upon that foundation. As to them, 
therefore, a charter title is undeniable and decifive, fo far as 
it fairly extends. 

The right which a King of England, or any other Euro- 
pean Power, had, by virtue of difcovery, according to that 
common confent which forms the law of nations, was the ab- 
folute fee of fo much of the country as lay vacant, and the 
right, in exclufion of others, to purchafe fuch parts as were 
occupied by the natives, as foon as they fhould be difpofed 
to fell the fame. Whenever he united the Indian title to his 
own, by fair contract, the abfolute property was vefted in 
him and he then became the fole and exclufive owner. Such 
a right of property and pre-emption was in its nature trans- 
ferable. Indeed it would have been wholly ufelef, without a 
power of transfer; for the King could not improve the land 
himielf; and a conveyance of the territory in fee fimple, 
‘mutt, at leaft, transfer all his intereft and property in the 
foil. For if a grantor undertakes to convey the whole of 
any thing abfolutely, without any refervation, and as free 
and clear of incumbrances, when it is in fact incumbered 
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with a pre-exifting right or lien of another perfon, the grant 
cannot, it is true, take complete effect; fince no man can 
effectually convey more than belongs to him; yet, unlefs the 
eltate is forfeitable by fuch excefs of authority, it operates 
in law as an effectual conveyance of the premifes, fubject, 
however, to the incumbrance or limitation. In other words 
the grantee takes the place of the grantor, and is invefted 
with all his rights in relation to the land. 

In this fenfe the royal Charters have been univerfally un- 
derftood and carried into operation. Practice has explained 
and enforced the principle, better than could be done by 
volumes of theoretical reafoning. Thofe, who were entitled, 
by virtue of fuch grants, have thus claimed and holden their 
lands, after having obtained a releafe or transfer from the 
Indians. In the exercife of fuch a right of foil, the feveral 
Provinces, Colonies, Charter Companies, and Proprietaries, 
have parcelled out their territories, by various modes of fale, 
into towns, plantations, and fingle farms. Innumerable in- 
termediate transfers, conformable to the laws of each {ftate, 
have conveyed the derivitive right down to the prefent 
owners. This is the origin of the title, which every land- 
holder in the United States, except fuch as have grants from 
our Government, fince we fucceeded to the British dominions 
in America, has to his poffeffions. Whoever, therefore, can 
fhow a title, deduced from the fame origin, to the fufque- 
hannah lands, or any part of them, is, upon the fame immut- 
able principle of juftice, the equitable and lawful proprietor 
thereof. 





NUMBER V.’ 


\ \ E have feen what right the King of England had 
to the lands in controverfy, and that the fame was tranfer- 
able. The next object of enquiry is, how far the words of 


7 The Western Star, June 28, 1796. 
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the royal Charter of 1662, confirmatory of the title deduced 
from the Plymouth Council, did in fact transfer it. 

It ought here to be premifed, that we are not confidering 
in what extent the powers of government were given. That 
is a fubject, which we profefs not to difcufs. Whether the 
State of Connecticut were juftly entitled to the governmental 
dominion over the weftern territory, by virtue of their 
Charter, is not within the fcope of our inveftigation. Jurif- 
diction and property are diftinct in their natures, their ob- 
jects, and their fources of derivation. They are expreffed 
in this and other royal Charters, in fepatate claufes, and by 
different words of grant. They do not naturally imply or 
include each other. The former may belong to one man or 
body of men, and the latter to another at the fame time. 
One is alfignable in its nature, the other not. An attempt to 
convey the power of government amounts to a refignation of 
it, but does not veift it in the purchafer. It was fettled by 
the royal determination in 1677, and afterwards practifed 
upon as an eltablifhed rule, that the Plymouth Council might 
fell and transfer their right of foil, but not the jurifdiction, 
which was holden to be appropriate and unalienable. There- 
fore, when that Council had granted the territory, which is 
now the State of New-Hampthire, to Mafon, he was ad- 
judged to hold the land, and it accordingly defcended to his 
heirs, without any participation in the government. The jur- 
ildiction was confidered to be abandoned by the Plymouth 
Council, and the King proceeded to erect a new one over the 
Province. According to this diftinction, which is believed 
to be a folid one, Connecticut might derive their property in 
the foil, from the Plymouth Patent, but not their right of 
jurifdiction. That muft be founded upon either their own 
voluntary affociation, or the Charter of 1662. From which 
of thofe fources it originated, or how far it extended, is 
foreign to our purpofe. The Commiffioners appointed by 
Congrefs in 1782, decided the queftion of jurifdiction in 
favour of Pennfylvania. So far as the decifion was within 
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their conftitutional authority, founded upon the true mean- 
ing of the ninth article of the Confederation, it is final and 
conclufive between the States, as to territorial jurifdiction ; 
provided it was fairly obtained. It is, indeed, alledged, in 
behalf of Connecticut, that there was grofs fraud in that 
tranfaction, on the part of certain perfons interefted in the 
Pennfylvania claim, in detaining and fecreting fome impor- 
tant original papers, which came into their poffeffion, through 
accident or defign, by means never yet fatisfactorily ex- 
plained; which papers were fuppofed then to be in England, 
in the hands of Counfel, with whom they had been left, but 
were, in fact, concealed in Pennfylvania, before the applica- 
tion was made for the appointment of Commiffioners, and 
during, the trial at Trenton.® It is a fact, that Connecticut 
objected in Congrefs againft holding the trial, till the termi- 
nation of the war, expreisly upon the fuppofition, that thofe 
documents were in England. Their agents alfo moved the 
Commiffioners for an adjournment, upon the fame ground; 
but the motion was overrulled. How far the charge of a 
fraudulent fuppreffion of evidence can be fupported, is not 
for me to examine, as I purpofely confine this examination 
to the fingle point of property. The Legiflature of Con- 
necticut have been confidering of an application for a new 
trial, re{pecting the jurifdiction. Some embarraifments have 
occured, as to the mode of obtaining it; but, if the fact be 
true, it is to be hoped the hands of juftice will not be tied by 
forms, or palfied with impotence. Connecticut will doubt- 
lefs underftand and affert her rights, if it can be done with- 
out endangering the public tranquility. 

The fettlement of the jurifdiction has no neceffary connec- 
tion with the title of the land. The latter was exprefsly ex- 
cluded from the confideration of the Commiffioners, as we 
fhall fee in a future number. In deciding the former, they 





8 The deposition of Eliphalet Dyer, September 3, 1793, in the 
Franklin manuscripts supports this statement and may have been 
submitted by Franklin to Bidwell. Supra, note 3. 
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might be of opinion, that it was not the intention of the 
Charter, to extend the Government of Connecticut over the 
whole of the land granted, but to leave it co-extenfive with 
the original colonial eftablifhment. They might judge, that 
a new government could lawfully be created within the limits 
of a former one, by the fame authority which con{ftituted the 
firft, without difturbing any private rights acquired under 
it; or they might view it in a political point of light, and think 
it was of little or no importance, to which {tate the govern- 
ment fhould be awarded. What the reafon of their decifion 
was, and how far it was erroneous or well founde, is another 
and altogether a different point. The prefent queftion is, 
whether the Charter of Connecticut did really tranffer all the 
property in the foil, which before belonged to the King. 

The operative words are, “and know ye further that we, 
of our abundant grace, certain knowledge, and mere motion, 
have given, granted and confirmed, and by thefe prefents, 
for us, our heirs and fucceffors, do give, grant, and confirm, 
unto the faid Governor and Company, and their fucceffors, 
all that part of our dominions in New-England in America, 
bounded, &c. together with all firm lands, foils, grounds, 
havens, ports, rivers, waters, fifhings, mines, minerals, pre- 
cious {tones, quarries, and all and fingular other commodities, 
jurifdictions, royalties, privileges, franchifes, preheminences, 
and hereditaments whatfoever, within the faid tract, bounds, 
lands, and iflands aforefaid, or to them or any of them be- 
longing ; to have and to hold the fame unto the faid Governor 
and Company, their fucceffors and affigns forever, upon truit 
and for the ufe and benefit of themfelves and their affo- 
ciates,”’ 

Give, grant and confirm, are proper words of conveyance. 
The general expreffions, all that part of our dominions, 
bounded, Gc. and efpecially the fpecificating terms, all 
lands, fotls, grounds, hereditament, &c. within the faid tract, 
carry the whole of the land included in thofe bounds, and 
every particle thereof, together with all the privileges and 
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appurtenances. The Governor and Company being a lawful 
corporation, with perpetual fucceffion, a grant to them, their 
fucceffors and affigns forever, vefts an abfolute eftate in fee 
fimple. 

In fhort, no one, whofe opinion is worth regarding, will 
hazard his reputation for common fenfe fo far, as ferioufly 
to deny, that the words here ufed to exprefs the grant, the 
things granted, and the nature and quality of the eftate in- 
tended, are, according to their {trict technical definition, as 
well as their general acceptation in common parlance, fuff- 
cient to pafs to the grantees all the property whatever of the 
grantor in the premifes. So that the Governor and Company 
of the Colony of Connecticut, hereby became abfolutely and 
indefeafibly vefted with the whole right and title, which, by 
the laws of nations, and the confent of mankind, previoufly 
exifted in the King of England, as to every acre of land in- 
cluded within the defcriptive limits of the Charter, and not 
referved by the exception before mentioned. 

The extent and location of the grant come next under con- 
fideration, and will form the fubject of the fucceeding 
number. 


NUMBER VI.° 


\ \ E are next to confider the extent and location of 
the Connecticut Charter. 

It is a rule of common law, founded upon folid reafon, 
that every grant is to be taken moft ftrongly again{ft the 
grantor and in favor of the granttee; becaule it is always 
prefumed, that he who grants a thing, will exprefs it in terms 
moft beneficial to himfelf. Therefore if the words admit of 
two interpretations, that is to be adopted which is moft ad- 
vantageous to the other party. This rule of conftruction is 


9 The Western Star, July 5, 1796. 
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as applicable to royal Charters, as to the grants of private 
perions, and is exprefsly recognized by the Charter under 
examination, in thefe remarkable words. 

“And laftly we do, for us, our heirs, and fucceffors, grant 
to the faid Governor and Company, and their fucceffors, by 
thefe prefents, that thefe our Letters Patent fhall be firm, 
good and effectual in the law, to all intents, conftructions and 
purpoles whatfoever, according to our true intent and mean- 
ing herein before declared, as fhall be conftrued, reputed and 
adjudged moj{t favorable, on the behalf, and for the beft 
benefit and behoof of the faid Governor and company, and 
their fuccefjors, although exprefs mention of the yearly value 
or certainty of the premifes, or of any of them, or of any 
other gifts or grants by us, or any of our progenitors or 
predeceffors, heretofore made to the faid Governor and com- 
pany, &c. is not made, or any ftatute, act, ordinance, provi- 
fion, proclamation or reftriction, heretofore had, made, en- 
acted, ordained or provided, or any other matter, caufe or 
thing whatfoever, to the contrary hereof, in any wife not- 
withitanding.” 

The Englifh language cannot furnifh words fufficient to 
form a ftronger declaration in favour of the grantees. Agree- 
ably to the general rules of conftruing deeds, and the plain 
letter and ipirit of this moft explicit claufe, the grant was, 
to all “intents, conftructions and purpofes whatever,” effect- 
ual and irrevocable in its operation, and muft clearly have, 
not a reitricted but a liberal interpretation, in point of ex- 
tent, quantity and duration. 

In tholfe early days, when precife boundaries were not 
minutely underftood, and land was comparatively of little 
value, the defcriptions in public Charters, as well as private 
deeds, were loofe and indefinite, to a degree, that aftonifhes 
thofe, who are accuftomed only to the modern accuracy of 
defcriptions. But the intention of the parties, in every cafe, 
is to be collected from the whole in{ftrument, and any other 
documents, to which it refers. For, in the eye of law, that 
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is certain, which by a reference to fomething elfe known and 
certain, is capable of afcertainment—Now the Charter of 
1662 evidently refers to, and is predicated upon the pur- 
chafe, which the Colony had previoufly made of Lord Say 
and Seal and others.—Their deed, therefore, from the Earl 
of Warwick may fairly be admitted to explain this confirma- 
tory Charter, and fupply any want of particularity in the 
defcription of its premifes. For the fame thing was un- 
doubtedly intended by both. | 

It ought to be recollected that the fide boundaries of Maf- 
fachufetts were fixt lines, being parallels of latitude, extend- 
ing from certain points acrofs the continent; that the At- 
lantic was then called the Weftern Sea or Ocean, and the 
Pacific known by the name of the South Sea or Ocean. 

With thefe leading circumftances in view, let us examine 
the defcriptive language of this Charter. The firft words of 
it are, “all that part of our dominions in New-England.” 
The tract intended is therefore within New-England, that is, 
between the goth and 48th degrees of Latitude inclufively, 
which were the exprefs limits of New-England, or North- 
Virginia. Such a location of the grant, as will carry it North 
of the 48th or South of the 4oth degree of Latitude, is ex- 
cluded, by the very terms. It is bounded on the Eaft by 
Narraganfett River or Bay, on the north by the line of Maf- 
fachufetts Plantation, and on the weft by the South Sea.— 
The eaitern, northern and weiftern boundaries are fo par- 
ticularized, as to admit of no poffible difpute or doubt. And 
it muift neceffarily have fome extenfion fouthward. The 
Charter expreffes, in general terms, that it is bounded, on the 
fouth, by the fea, and particularly that it extends to “where 
the faid River (that is the Narraganfett River) falleth into 
the fea.’’ From the line of Maffachufetts, then, it certainly 
Ipreads to the fea, at the eaft end. But the whole fouthern 
boundary is not fo particularly defcribed in the Charter, as 
in Warwick’s deed, where it is expreffed to be “the fpace of 
forty leagues from Narraganfett Bay or river, upona {traight 
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line, near the fea fhore, toward the fouthweft, weit and by 
fouth, or weit, as the coaft lieth, toward Virginia, and north 
and fouth in latitude and breadth, and in length and longi- 
tude, of and within all the breadth aforefaid, throughout all 
the main lands there, from the Weftern Ocean to the fouth 
jea.”—Forty leagues, or one hundred and twenty miles, 
{pread over all the fea coaft fouth of Narraganfett, and north 
of the fouth line of New-England, except the coaft of New- 
York and New-Jeriey, which States are within the exception 
in the grant, as we thall fee in the fequel. If language has 
any meaning, the tract intended to be granted reaches to the 
Pacific Ocean, in fome direction or other. The “South Sea” 
is in exprefs terms made the weitern limit, both in Lord 
Warwick’s deed and in the Charter. The expreffion is not 
capable of a double meaning. There is but one fea, or body 
of waters fo called. There is not, and never was, any other 
place, or fituation known by that name. So permanent, fo 
unequivocal and known a boundary cannot, with the leaft 
colour of reafon, be denied or explained away. To attempt 
it, would furely be trifling with every reader, who under- 
ftands the Englifh language. The grant pofitively runs to 
the South Sea. By being limited on the line of Maffachu- 
fetts, as its northern boundary, it is clear, the tract granted 
muit lie in fuch a direction, as not to interfere with that 
Colony. In other words, it muft be fituated fouth of it. 
From the Charter, it is evident that the length of the terri- 
tory granted lies and extends in the fame direction with the 
Maifachufetts line. No other poffible conftruction can be 
given to the words, “in longitude, as the line of the Maffa- 
chufetts Colony, running from eaft to weft, that is to fay, 
from the faid Narraganiett Bay on the eaft, to the South Sea, 
on the weit part.’’ Nothing can be more explicit. By the 
Earl of Warwick’s deed, it is equally evident, that its breadth 
is from north to fouth. The words are “North and South in 
latitude and breadth. Now, length and breadth are terms of 
known and unequivocal fignification, when ufed in defcribing 
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land. The word “Latitude” appears to be here ufed in its 
common geographical fenfe, meaning diftance from fouth to 
north, between two parallel circles; and “Longitude” as ob- 
vioufly fignifies diftance from eaft to welt, between two 
meridians. Such was the language of thofe times, as appears 
by other fimilar inftruments in general. 

This location is alfo conformable, in its points of extent 
and direction, to that of the other charters granted by the 
fame authority and relative to the fame kind of fubjects. 
Witnefs the Plymouth Charter and that of Maffachufetts, in 
which the direction was uniformly from ea{ft to weft, within 
certain parallels of Latitude. In thofe grants the exprel- 
fions eaft and weft, north and fouth, confeffedly mean, duly 
and directly in thofe feveral points of compais, according to 
parallel and meridional lines. And there is no manner of 
reafon for fuppofing a departure, in this one folitary in- 
{tance, from the accuftomed fenfe of words, as ufed in fuch 
writings. The date of the Plymouth Charter was in 1620. 
The purchafe of Maffachufetts was in 1628; their Charter in 
1629. The Earl of Warwick’s purchafe, and his confirma- 
tory charter, were in 1630. His deed to Say, Brook, &c. was 
in 1631. At no greater diftance of time, the parties con- 
cerned, of whom Lord Warwick was a principal one, being 
a leading member and Prefident of the Plymouth Council, 
doubtlefs underftood the fubject alike, and affixed to the 
defcriptive words, which were common to the feveral patents, 
the fame fenfe, in all of them, when applied to the fame 
fubjects, and ftanding in a fimilar connection. 

The reader muft have noticed a ftriking fimilarity of ex- 
preffion between the Charter of Maffachufetts, and Lord 
Warwick’s deed to Say and others. Some part of the latter 
is nearly a tranfcript of the former. After defcribing the 
land granted, as lying between the rivers Merrimack and 
Charles, and {preading three miles north and fouth of thofe 
rivers, that Charter fays “all and fingular the lands and 
hereditaments whatfoever, lying and being within the limits 
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aforefaid, north and fouth in latitude and in breadth, and in 
length and longitude, of and within all the breadth aforefaid, 
throughout the main lands there, from the Atlantic Sea and 
Ocean on the eaft part, to the South Sea on the weft part.” 
After mentioning the fea coaft for the diftance of one hun- 
dred and twenty miles, as the fouthern boundary (the line of 
Maflachufetts being the northern) Warwick’s deed fays “all 
and fingular the lands and hereditaments whatfoever, lying 
and being within the lands aforefaid, North and fouth in 
latitude and breadth, and in length and longitude, of and 
within all the breadth aforefaid, throughout the mainlands 
there, from the Weftern Ocean to the South Sea.” The 
tract intended by the former was fituated between a line be- 
ginning at the fea, and running in an irregular curve, parallel 
with the Merrimack, three miles north of it, to Patucket 
Falls, which was conlidered the weftern extent of that river, 
and another line drawn in the fame manner, three miles fouth 
of Charles river, as far up that river, as it extends to the 
weit, thence weitward, “of and within all the breadth afore- 
faid,” that is, the breadth which it had, at the weifternmolit 
extent of the river lines, in a direct courfe to the Pacific 
Ocean, between imaginary or parrallel lines drawn from 
thofe two ftations. This is the fettled and adjudicated con- 
{truction of that Charter. The adjudication is an authority 
exactly in point, there being no material difference in the 
two cales, in this refpect. The words, “of and within all the 
breadth aforefaid,” in the Connecticut grant, muft mean the 
breadth which it had acquired, at the weftern termination of 
the {pecificated fouthern boundary. With confidence, there- 
fore, we pronounce, that the territory here intended is 
bounded on the north by the fouth line of Maffachufetts, on 
the ealt by Narraganfett river, on the fouth by the fea, from 
the mouth of the faid river, to the point where one hundred 
and twenty miles terminate, and thence by a line of latitude, 
paffing through that point, and including the fame breadth, 
to the Pacific Ocean. Within thofe limits the land covered 
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by the Sufquehannah Purchafe is known to be fituated. Un- 
lefs, therefore, it falls under the exception before alluded to, 
it paffed by the Charter to the Colony of Connecticut. 





NUMBER VII."° 


iK the preceding numbers it has been demonftrated, 
as far as the nature of the fubject admits of demonftration, 
that all the right and title, except the Indian pofeffory claim 
to the land in conteft, was vefted in the Colony of Connecti- 
cut, by the Royal Charters before ftated, unlefs this con- 
tefted tract was included in the exception expreffed or im- 
plied in thofe charters. That is then the next object of in- 
veitigation. 

It has been already obferved, that the great New-England 
or Plymouth Charter, exprefsly excepted fo much of the 
territory defcribed, as was “actually poffeffed or inhabited 
by any other Chriftian Prince or State.” The under Grant, 
which the Colony of Connecticut purchafed of the Affignees 
of the Plymouth Council, could not be more extenfive than 
that out of which it was carved, but muft neceffarily be 
qualified by the fame limitations and exceptions. To deny 
this, would be to contradict the mathematical axiom, that a 
part cannot include what is not included in the whole: And 
the Charter of 1662, being not an original grant, but only 
a confirmation of the former derivative title, referring there- 
to, and predicated thereon, is equally fubject to the fame ex- 
ception, whether it is particularly expreffed therein, or not. 

Befides, at the date of this Charter, the Englifh were not 
in poffeffion of that part of the country, which is fuppofed 
to have been excepted out of the grant. On the contrary, the 
Dutch and Swedes claimed and poffeffed it, under a difcovery 
made by Henry Hudfon, in 1609, of whom, though an 


10 The Western Star, July 19, 17096. 
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Englifhman, they pretended to have purchafed a Chart of 
the coait and the right of difcovery. The States General, 
accordingly, in 1614, gave a patent, by virtue of which the 
patentees fettled at New-York, which they called New- 
Netherlands; and extended their fettlements up the river as 
far as Albany, which they named New-Orange, where they 
built a fort. It is true they were interrupted by Capt. Argoll 
from Virginia; but re-eltablifhed themfelves, and continued 
in quiet poffeffion of the river, until after the date of the 
Charter to Connecticut. The King of England had no 
authority to grant away thofe lands, thus holden under a 
different claim, until he had acquired them, by fome mode 
of acquifition, permitted by the laws of nations. This pofi- 
tion is jult, whether the poffeffion of the Dutch was rightful, 
or merely colourable; fince it was at leaft an actual and 
adverfary one. Suppofe a private man owns a long tract of 
land, through the middle of which another perfon has formed 
an actual fettlement, which he occupies under colour of title. 
A deed of the whole tract thus fituated will effectually convey 
the two ends, but not that part, which is thus actually occu- 
pied by the diffeifor. Why is not this rule of law applicable 
to the cafe under confideration? If the Dutch had a good 
right to the land poffeffed by them adjacent to Hud{fon’s 
river, clearly the King of England could not difpofe of it at 
all. If they had not a good right to it, they were diffeifors 
of it; and while the national diffeifin continued, a Charter 
from the crown of England, let it be expreffed in as ftrong 
terms as poffible, could not pafs the right of foil. The terri- 
tory muit firft be reduced to poffeffion. Such a reduction 
did not take place, until Auguft 1664, when, a war having 
broken out between the Englifh and Dutch, Col. Nichols, 
under a commiffion from King Charles the fecond, conquered 
and added the Dutch fettlements to the Britifh Dominions. 
The land, over which thofe fettlements were fpread, did not, 
therefore, and could not, pafs by the antecedent Charter to 
Connecticut. 
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Indeed that Charter fairly admits and implies, if it does 
not exprefs, the exception. For it includes only what was 
then within the dominions of King Charles. The words are 
“all that part of our Dominions in New England,” &c. Thefe 
Dutch territories were not, at that time, a part of his Do- 
minions; but were, in fact, under the dominion and govern- 
ment of another independent State, and a State too, in amity 
with Great-Britain. So that they are not within either the 
letter or {pirit of the royal grant. 

This is the fenfe, in which the Charter has always been 
underftood by both parties thereto, as is evident from the 
circumitances, that Connecticut never claimed the Dutch 
territories, as a part of the tract included in her Charter; 
and that the King on the 12th day of March, 1664, gave a 
‘commiffion for the conqueft, and a patent for the property, 
and government of thofe very territories, knowingly and 
expreisly to his brother the Duke of York; which patent was 
renewed after the conqueft of the Dutch, upon a doubt 
whether the poffeffion of another nation, at the date of the 
firft patent, did not render it void. Thus all parties con- 
cerned acquiefced in the undoubted right of the crown, to 
grant the proper Dutch territories, when once reduced into 
poffeffion, as land not before granted; although much difpute 
unhappily followed refpecting their extent and boundaries. 

But whatever were the limits of the Dutch and Swedifh 
dominions or poffeffions, precifely the fame were the 
boundaries of the excepted tract, which did not pafs by the 
Charter to Connecticut, but was granted, as before {ftated, to 
the Duke of York. Thofe limits, therefore, deferve par- 
ticular confideration. 

Whoever reads the Charter to the Duke of York, will be 
convinced, that it was intended to transfer to him all that 
part of New-England which then remained veifted in the 
crown. In the language of Smith, the Hiftorian of New- 
York, he was made the “‘refiduary legatee” of the royal eftate 
in New-England. Yet his Charter is bounded on the weit 
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by the Delaware. And I do not find that the Duke, or any 
perfon under him, ever claimed any further to the weft. The 
Dutch, before him, fo far as appears by the authentic hif- 
tories of thofe times, never pretended to hold any land fo far 
from Hudfon’s river weitward, as to interfere with the fub- 
ject of the prelent controverfy. It is certain they never, in 
fact, had any poffeffions or habitations there; and, if not, 
the land in queftion was not within the exception, which 
could extend only to fo much, as was properly under their 
immediate poffeffion. 

This idea is well expreffed in the written opinion of four 
Englifh Lawyers, of high authority, who were confulted upon 
the fubject, and to whom the Connecticut title was {tated at 
large. In anfwer to the following queftion, “Do the words, 
actually poffeffed and occupied, extend to lands on the weit 
fide of the Dutch fettlements, which were at the time of the 
Grant of James the firft, in a perfect wildernefs ftate, but 
divided from the Englifh fettlements by the poffeffion of the 
Dutch? And did the grant to the Council of Plymouth mean 
to except, in favour or foreigners, not only what they had 
actually planted, but all to the weftward of fuch plantations ?” 
They fay, “We are of opinion, that the words actually pof- 
Jeffed and enjoyed, do not extend to lands on the weit fide 
of the Dutch fettlements, which were, at the time of the grant 
of James the firft, in a wildernefs ftate, though divided from 
the Englifh fettlements by the actual poffeffion of the Dutch; 
and that the grant to the Council of Plymouth did not mean 
to except in favor of any one, any thing to the weftward of 


fuch plantations.” 
E. Thurlow, 


Al. Wedderburne, 
Rd. Jackion, 
Jn. Dunning.” 
For the very fame reafons, the Charter of 1662 did not 
except, in favour of any one, an acre of land weit of the 
Dutch plantations. The exception in this latter Charter is 
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founded on the fame great principle, as that in the primitive 
one to the Plymouth Council, and being implied, rather than 
expreffed, cannot, by any conftruction, be broader. A rule 
or an exception, founded upon implication, cannot furely 
extend beyond the reafon or neceffity of the cafe. 

Therefore, as the land now in controverly lies clearly weit 
of any fuch plantations, and yet within the Britifh dominions, 
as they then exifted, and alfo within, the defcriptive limits 
of the Charter, it was not touched by the exception, but paffed 
by the royal Grant, and veited in the Governor and Company 
of the Colony of Connecticut. | 

We fthall fhew, in a future number, that the Connecticut 
claimants have extinguifhed the Indian right, and confe- 
quently have now a complete title. 





NUMBER VIII."* 


T HE Connecticut Sufquehannah Company, whofe 
right to the contefted land is particularly under confideration, 
was formed in July 1753. Upon the firft fettlement of the 
colony, an Indian purchafe, made by any freeman, was con- 
fidered as valid, without the concurrence of government. But, 
as it is expreffed in the preamble of a ftatute, afterwards 
made upon the fubject (difficulties having arifen by reafon 
of many purchafes thus made by individuals, without the 
preceding allowance or fubfequent confent of the affembly) 
it was enacted in and by the faid ftatute, which was in force 
when the Sufquehannah purchafe was made, that “All lands 
in this government are holden of the king of Great-Britain, 
as Lord of the fee, and that no title to any lands in this 
colony can accrue, by any purchafe made of the Indians, on 
pretence of their being native proprietors thereof, without the 
allowance or approbation of this affembly.”’ At that day the 





11 The Western Star, August 2, 1796. 
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colony did not pretend to fell their lands, but portioned them 
out among their citizens, by fuffering them, under the dif- 
cretion and controul of government, to become purchafers 
of the Indians. Whenever the affembly judged that the 
public good required an extenfion of fettlements, they per- 
mitted individuals or companies to acquire lands of the 
natives for that purpofe. A previous permiffion or fubfe- 
quent approbation, was all that was neceffary to render the 
tranfaction valid. Settlement and population, rather than 
{peculation and gain, were the objects of this policy. Whether 
it was wife or not, need not be enquired. It is fufficient, that 
it was adopted by thole whofe right it was to judge and 
determine. Something like it, however, has exifted in the 
beginning of moft of the other colonies. The lands on the 
eaft fide of New-York, having been in this manner taken up, 
a number of enterprizing citizens affociated together for the 
purpofe of procuring a tract on the weft fide of New-York, 
adjoining upon the river Sufquehannah. They affumed the 
name of the Sufquehannah Company, and at length effected 
a purchafe from the Five Nations of Indians. Their deed is 
dated July 11th, 1754. After defcribing the grantors, and 
their right and authority, as “chiefs, fachems and heads of 
the Five Nations,” and the native proprietors of the land, and 
that the fame lies within the limits of the royal charter to 
Connecticut ; mentioning the application of the grantees being 
fubjects of King George the fecond, and inhabitants of Con- 
necticut, and expreffing the good underftanding which had 
mutually fubiifted between the parties, their wifh for its con- 
tinuance, and the benefits which would refult from a fettle- 
ment on the premifes, the deed contains thefe words, “Now 
thereupon, for and in confideration thereof, and for the 
further full and ample confideration of the fum of two 
thoufand pounds of current money of the province of New- 
York, to us, to our full fatisfaction, before the enfealing 
hereof, contented and paid, the receipt whereof, to our full 
content, we do hereby acknowledge, and thereupon do give, 
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grant, bargain, fell, convey and confirm, to &c.” (Here follow 
the names of the grantees, &c.) “Which faid given and 
granted tract of land, is butted, bounded and defcribed as 
followeth, viz. Beginning from the one and fortieth degree 
of north latitude, at ten miles diftance eaft of Sufquehannah 
river, and from thence, with a northerly line, ten miles eaft 
of the river, to the forty-fecond, or beginning of the forty- 
third degree of north latitude, and to extend weit two degrees 
of longitude, one hundred and twenty miles, and from thence 
fouth to the beginning of the forty-fecond degree, and from 
thence eaft to the aforementioned bounds, which is ten miles 
eaft of the Sufquehannah river, together with all and every 
the mines, &c. and all other the hereditaments, &c. to have 
and to hold the above granted and bargained premifes, &c. 
to them and to their heirs and affigns forever,’ &c. There 
are alfo the ufual covenants of feifin and warranty. The 
deed was executed by fix principal fachems, in the prefence 
of Ephraim Williams, jun. and Jofeph Kellogg. The fame 
day it was executed by five more principal fachems, in the 
prefence of James Sharp and Martin Lydius, and by three 
others in prefence of Sybrant Van Schaack, jun. and Johan- 
nis I. Wendell. It was alfo afterwards executed by four 
other chiefs of the Six Nations, in the prefence of Sybrant 
Van Schaack, jun. Jacob Van Woert, jun. and Martin Lydius. 
The perfons above named are the fubfcribing witneffes. The 
execution of the deed is proved by the annexed affidavits of 
all the faid witneffes (except Major, afterwards Col. Wil- 
liams, and Capt. Kellogg, who had deceafed before the 
caption of the depofitions) taken before the Mayor of 
Albany, Dec. 23d, 1760. John H. Lydius, Efq. a refpectable 
gentleman of Albany, who had been an agent or interpreter, 
employed by the Connecticut people, made an affidavit of the 
execution by the fix fachems, to which the faid Williams and 
Kellogg had figned their atteftation. The Indians, who figned 
the deed, are proved by the depofitions of the witneffes, to 
have been the chiefs, fachems, or head men of the feveral 
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nations, who ulually tranfacted fuch fales, in behalf of their 
re{pective nations. It is alfo teftified, that they were fober, 
acted openly, and appeared to be well acquainted with the 
nature of the tranfaction, and perfectly fatisfied with the 
bargain and the payment. Col. Lydius, efpecially, teftifies 
that he himfelf paid them at his houfe, the feveral fums 
stipulated, to their full fatisfaction and content.*? 

The Rev. Samuel Kirkland, Indian miffionary, in his 
affidavit, taken upon the fubject, “depofeth, that foon after 
he came to refide among the five confederate nations of 
Indians, which was in 1765, an Indian chief, with whom he 
relided near two years in the Seneca country, told him, that 
the Five Nations (or Six Nations, as they were then {tiled) 
had fold a large tract of land, on the Sufquehannah or Wyo- 
ming, to the New-England people, and had received a large 
fum of money for it, and that one Lydius of Albany was 
concerned in the purchale, as interpreter or principal agent. 
This information, with many other tranfactions of a fimilar 
nature, the faid deponent received from the Indians, at their 
own voluntary motion, while they were giving him an hif- 

12Tn the Papers of Sir William Johnson, Albany, 1921, I, 645, the 
following sketch of the agent of the Susquehanna Company is found: 
“John Henry Lydius, a son of Rev. John Lydius, Reformed Dutch 
minister of Albany, was born in 1693. He married a half-breed, 
became a successful merchant and Indian trader and as such was a 
competitor of Johnson. His house near the Great Carrying Place at 
Fort Edward, was long a favorite rendezvous. It was sacked and 
burned in November, 1745, by Marin in transit to the destruction of 
Saratoga. In 1750 Lydius lived in Albany, as a trader, and acted as 
an agent for the exchange of prisoners. Johnson for years distrusted 
him, openly accused him of being a dangerous man, and charged him 
with sending to Canada a packet containing an account of a skirmish 
between a band of Indians and Albanians. Shirley always held Lydius 
in high estimation and intrusted him with several delicate transactions 
with the Indians. It was Lydius who negotiated a purchase of the 
Wyoming Valley for the Connecticut company. In 1776 Lydius re- 
moved to England and in 1791 died near Kensington, aged ninety- 
eight years.” 

The Indian title secured by Lydius was made under circumstances 


that afford reasonable grounds for questioning the validity of the 
transaction, as the argument of Bidwell indicates. 
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torical account of their country, and various negotiations 
of the white people. The fame account of the Sufquehannah 
purchafe, and others familar to it, the deponent has fre- 
quently heard related by different Indians of of the Five 
Nations, for many years, having refided in their territory for 
near thirty years, and fcarce ever been abfent from them, 
more than three months at a time, during that term; and 
never, to his remembrance, heard any of the faid Indians 
complain of faid purchafe.’’?° 


Thus it appears the Indians were fatisfied; which is the 
higheft evidence that the tranfaction was real and fair, on 
the part of the purchafers. The Indians are apt enough to 
remember and refent any unfairnefs. Indeed they are often 
diffatisfied, even when well and fairly treated. They have 
been fometimes difpofed to forget or deny their fales of land, 
and to make the white people pay a fecond time for their 
purchafes. But here they remembered and were fatisfied. 


In May 1755, a committee of the Sufquehannah Company, 
confifting of Phineas Lyman and others, petitioned the Af- 
fembly of Connecticut, reciting their purchafe aforefaid of 
the Indians, and praying the acquiefcence of the Affembly 
and their confent for an application to his Majefty, to erect 
them into a new colony or plantation. Whereupon, it was, 
among other things, refolved by the Affembly, that “they 
accordingly hereby mantfe{t their ready acquief{cence therein,” 
&c. During the fame year, the company fent furveyors to 
begin the laying out of the land; but the war with the French 


13 Supra, note 3. Rev. Samuel Kirkland, graduate of the College of 
New Jersey in 1765, was, with a few interruptions, a missionary among 
the Indians for forty years. He was successful in causing the Oneidas 
to support the American cause in the Revolution, though the other 
tribes in the Six Nations were influenced by Sir William Johnson to 
support the English side. He was the founder of Hamilton Oneida 
College, an institution for the education of American and Indian 
youths. His son, Rev. John Thornton Kirkland, became president of 
Harvard. 

Many of his papers, including his plan of education, are deposited 
in the Hamilton College Library. 
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prevented any actual fettlements until the year 1762, when 
a number of proprietors went on, took poffeffion and began 
the clearing of the ground. Late in the fall they depofited 
their farming utenfils in the woods, returned home and 
tarried during the winter. The next {pring they renewed 
their poffeffions, to the number of 200, and made a confider- 
able fettlement. At that time there was no Pennfylvania 
fettler on the whole purchafe. In 1768, about a thouland 
people moved upon this tract, and planted themfelves under 
the Company. Thefe are facts, which can be proved by a 
great number of perions {till living, many of whom have now 
no interest in the land, and confequently are competent wit- 
neffes. The fettlements were afterwards interrupted, but 
never difcontinued. In January 1774, the fettlers were in- 
corporated into a town, by the name of Weitmoreland, 
comprehending the whole extent of the purchafe, from north 
to fouth, and extending welt as far as the line of partition 
eftablished by treaty with the Indians. This town was 
annexed to the county of Litchfield. In May 1776, it was 
by ftatute created a county, with the fame powers, privileges 
and regulations as the other counties in Connecticut. From 
that time a complete civil and military eftablifhment took 
place and continued till the decree of Trenton, in Dec. 1782. 
Reprefentatives attended the Legiflature. Courts were con- 
{tituted, and tried all caufes, real and perfonal, civil and 
criminal, and carried their judgments into effect. Executions 
were extended upon land. Judges of Probate held cognizance 
of teftamentary matters. Records were regularly kept. Of- 
fenders againit the laws of Connecticut were indicted, 
arraigned, tried, convicted, fentenced and punifhed. A militia 
was organized. All grades of officers, civil and military, 
were duly appointed, and exercifed the various functions of 
their offices. This was the ftate of things for more than fix 
years. The Legiflature paffed various laws relpecting the 
fettlers and this Company, as well as that known by the name 
of the Delaware Company. An act was paffed at the October 
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feffion in 1782, containing the following words, “Whereas 
the purchafers of the native right to a large tract of land, 
lying within the limits of this ftate, and on the weit fide of 
the Delaware river, under the name of the Sufquehannah 
Company and the Delaware Company, have, by the confent 
of this State, made their refpective purchafes, &c. it is there- 
fore enacted, that the committee, agents, or other perfons, 
appointed by faid companies, to collect taxes, for the ule of 
the faid proprietors, are authorifed to fell the lands of the 
delinquent proprietors, to pay their proportion of taxes, &c. 
with cofts, and to execute deeds of conveyance thereof, which 
fhall be effectual.’”’ Thus the exiftence of the Company, and 
the validity of their purchafe, with the confent of the {ftate, 
and according to their laws and cuftoms, was legiflatively 
recognized ; and the officers of the company, appointed by a 
major vote, agreeably to their own rules and regulations, 
were authorifed to execute the moft important of corporate 
powers, that of enforcing taxation, upon land too, the higheft 
kind of eftate. All this preceded the decifion of the jurifdic- 
tion by the Trenton commiffioners. 

Such are the facts with regard to the Indian purchafe, the 
conifequent poffeffion and fettlement of the land by the pur- 
chafers, and the confirmatory proceedings of the Legiflature 
of Connecticut. 

As feveral objections have been made to this purchafe, 
they will be candidly confidered in another number, together 
with the circumftances attending the Pennfylvania purchafe 
of the Indian title. 





NUMBER IXx."# 


L. has been objected againft the Sufquehannah Indian 
Deed, that “the defcription of the land is written on a rafure.” 
The well known rule of law, in that refpect, is, that an erafure 


14 The Western Star, August 16, 17096. 
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or alteration, made in a deed, after its execution, by the party 
himfelf, who claims a right by virtue of it, renders it void, 
even though it is only in an immaterial part ; and any material 
alteration by a ftranger, is equally fatal. But if a part, or all 
of a deed, be erafed and written over again, before it is fealed 
and delivered, that circumiftance has no effect upon the 
validity of the instrument. The reafon of this rule is too 
obvious to need any explanation. Whether fuch alteration 
was made before or after execution, is always a queition 
fubmitted to the confideration of the jury. Now the fact, 
as to this deed, which was drawn by the Hon. Col. Dyer, of 
Connecticut, is fimply this, that fome of the words in the 
defcription of the land were erated, and other defcriptive 
words written in their place, in conformity to the wifhes of 
the Indians, after the deed was draughted, and before they 
or any of them executed it. This is capable of fatisfactory 
proof, by a number of perfons, who faw it at the time. One 
of the fubicribing witneffes, James or Jacobus Sharp, who is 
still alive, in Albany, and who is there known to be a credible 
man, though not in an elevated rank of life, on the thirty- 
firft day of March, 1794, made an affidavit, before the Mayor 
of that city, purfuant to a rule of court, refpecting the or- 
iginal deed, which was then {hewn to him, and on which the 
faid Mayor endorfed his name, with a certificate, and the city 
feal, for the fake of identification, and annexed the affidavit 
thereto. In that affidavit, among other things, the deponent 
fwore, that the deed appeared then to be “in the fame {tate, 
with regard to its contents, that it was in, at the time of its 
execution by the aforefaid Indians.” 

Another objection made to the deed is, that “it was 
executed at different times, and before different fubfcribing 
witneffes.” This is the firft attempt, I believe, feriously to 
difpute a deed, becaufe all the grantors did not fign, feal and 
deliver it at once. Is there any pretence for fupposing it lefs 
authentic or operative, becaufe executed by fome of them in 
the forenoon, and by others in the afternoon, or by a part 
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on one day, and the reft on the next or fubfequent day? 
Certainly not, provided all the requifite grantors have in fact 
figned it. No rule of law, that I know of, requires that a 
deed be figned, fealed, and delivered by all the grantors, 
obligors, or covenantors, in the prefence of each other, or at 
one and the fame time, or before the fame witneffes. Some- 
thing a little like that is required by the ftatute of wills; but 
the requifite is not extended to deeds. Common fenie, and 
every day’s practice, in every ftate, refute the objection. 

Another fimilar objection has been urged “that the name 
of Hendric Peters is in the body of the deed, whereas he did 
not fign it; and that four chiefs figned it, whofe names are 
not inferted in the deed.” Hendrick was one of the Mo- 
hawks, and had a confiderable fhare of influence among 
them, though he was not a proper fachem. His elder brother, 
Abraham Peters, who was the chief fachem of that tribe, 
together with three other Mohawk chiefs, figned the deed, in 
behalf of their tribe, which was deemed to be a fufficient 
execution by the Mohawks. We fhall fee hereafter the part 
Hendrick acted, and learn the reafons, why he diffented from 
the body of his nation. As to the four, who added their 
fignatures to the deed, in March fubfequent to the date of it, 
they, by fo doing, expreffed their coricurrence; and whether 
they are to be confidered as proper parties to the deed, or 
not, they gave an unequivocal proof, that the conveyance was 
approved and ratified by them in their public capacity. With- 
out them, the inftrument was fufficient, being formed at a 
public national treaty; and their ratification certainly could 
not deftroy or deminifh its fufficiency. In their eftimation, 
however, it was doubtlefs as proper and effectual, as if they 
had been expreffly named in the premifes of the deed. And 
I believe it will be fo regarded by every impartial judge, who 
confiders the circumitances of the cafe. 

But it has been further objected, that this “deed was not 
executed in the open, public national manner, in which the 
Indians fell and transfer their lands.” The objection is 
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vague, and may mean either, rift, that an Indian conveyance 
ought to be made by the whole affembled nation, and not by 
fachems, as reprefentatives of their nation; or, 2dly, that the 
figners of this particular deed were not proper fachems; or, 
3dly, that there was too {mall a number of figners; or, 4thly, 
that the treaty was fecret and clandeftine. Some of thefe 
things, it is prefumed, muit be intended by the objection: 
for no other coniftruction can be given to it. Let us fee 
whether there is force in either of them. Col. Lydius, who 
had been much and long employed in Indian negotiations, 
and has left behind him the character of a very fair man, 
depofed, upon this fubject, that “it has been the well known 
cuftom of the Indians, that their chiefs or fachems reprefent 
the bodies of their refpective tribes, in all tranfactions re- 
{pecting fales and conveyances of lands, and fuch convey- 
ances have always been allowed and efteemed good and 
valid.” The fame is teftified by the other deponents. This 
is a truth, which is alfo within the knowledge of hundreds 
and thoufands of perfons in the United States. Not only 
fales of land, but treaties of every kind, are performed by the 
fachems in their public character. I might cite fifty inftances, 
if it were neceffary, to prove the pofition. If fuch tranfac- 
tions are not obligatory on the feveral Indian nations, the 
United States can derive no legal fecurity from their various 
Indian treaties. For thofe are founded on no higher au- 
thority. This deed then is not fairly objectionable on that 
ground. | 
If it be meant that the Indians, who figned this deed, were 
not fachems or perfons properly authorifed for that purpofe; 
I aniwer, that they are proved by the depofitions of the wit- 
neffes to be the “chiefs, fachems, or head men” of thofe 
nations. As they have no public offices, from which certifi- 
cates can be procured, I know of no mode of elftablishing 
their official capacity, if this kind of evidence is not fufficient. 
Perhaps the meaning of the objection is, that the deed has 
not figners enough. Before this, however, can prevail, it 
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muft be fhewn that a certain number are required; which is 
impoffible. For, if the reader will take the trouble of examin- 
ing the treaties, which our government have formed with 
various Indian nations, he will find they are executed by no 
certain eftablished number. Several of them are figned by 
no more than three. A treaty was concluded, Oct. 22d, 1784, 
between the United States and thefe very Sx Nations. It 
was figned, on our part, by three commiffioners of the United 
States, and on the other, by twelve fachems ; nobody has ever 
queitioned its legality or propriety, for want of more figners. 
The fachems who figned the deed in queftion, were eighteen 
in number. A vait body, confifting of men, women and 
children, of all of the feveral nations, attended the treaty. 
But the bufinefs was negociated and concluded in their 
behalf, by the chiefs. It appears alfo by the Rev. Mr. Kirk- 
land’s affidavit, that the Six Nations have, for the term of 
about thirty years, during which he has been converfant with 
them, freely acknowledged the fale, as made by them properly 
and nationally, and as fully fatisfactory to them. And if 
they were fatisfied with it, as a public tranfaction, who has 
a right to complain? This long affent was a fufficient national 
ratification of the conveyance, if it needed to be ratified. 

If the objectors mean to reprefent that the bufinefs was 
tranfacted fecretly and clandeftinely, or at a council not fuf- 
ficiently public or numerous, they have no foundation in 
truth. On the contrary, it was as public as ever an Indian 
purchafe was, or well could be. It had been in a train of 
negociation a whole year, under the agency of the Hon. 
Timothy Woodbridge, Efq. of Maffachufetts. At the time of 
its completion, a Congrefs was fitting at Albany, compofed 
of commiffioners from New-Hampthire, Maffachufetts, 
Rhode-Ifland, Connecticut, New-York, Pennfylvania and 
Maryland, convened at the recommendation of the Crown, 
fignified by the Lords of Trade and Plantations. The object 
of this Congrefs was “to renew the covenant chain with the 
Indians,” and to concert fome general meafures of defence 
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againft the encroachments of the French. The commiffioners 
from Pennfylvania were John Penn, Ifaac Norris, Richard 
Peters and Benjamin Franklin, the firft of whom was him- 
felf a proprietary of one fourth part of the Penn eftate, and 
afterwards, Gov. of that province. They were appointed and 
commiffioned by the Governor, who had his appointment 
from the proprietaries. They were therefore virtually 
cloathed with the proprietary authority, as well as that of the 
government. The Six Nations were fummoned to attend 
this Treaty by the Governor of New-York. They were alfo 
particularly invited by the Governor of Pennfylvania, and 
that for the exprefs purpofe of treating about land, as the 
reader will fee in the fequel. It was perhaps the moft public 
Indian treaty ever holden in this country. The Sufquehannah 
negociation was known to the members of Congrefs, freely 
converled of by them, and a common fubject of converfa- 
tion for weeks, to every body in Albany, who had curiofity 
enough to attend to fuch things; as can be teftified by an 
honourable member of that Congrefs {till living at Spring- 
field in Maffachufetts,**4 and probably by other furviving 
members. the fame can be proved by the Rev. Gideon 
Hawley, now Miffionary with the Marfhpee Indians, as well 
as by hundreds of the prefent inhabitants of Albany. When 
the Indians received their money in Col. Lydius’ ftoop, they 
carried it out in a blanket under a fhade in the {treet, and 
there divided it into fhares, amid{t a crowd of men and boys, 
who aiffembled to view them. A Committee of Congrefs had 
been appointed, confifting, I believe, of one member from 
each Colony, to draw up a report declaratory of the Englifh 
or Britifh right to the interior of the country, on which the 
French were encroaching. The report was accordingly made, 
and on the ninth day of July, it was unanimoufly adopted in 
Congrefs and directed to be tranimitted to the feveral Colo- 
nies. It was fo tranfmitted, and by order of the Governor 
and council of Pennfylvania, it was entered on their records. 
In that report are thefe words. “The ancient Colonies of the 





14a John Worthington; see the foreword and appendix. 
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Maffachufetts Bay and Connecticut, were, by their ref pectiwe 
Charters, made to extend to the faid fouth fea.’ Here is an 
exprefs declaration, of a moft folemn nature, by the higheft 
national authority then exifting in North America, affented 
to by the Proprietaries of Pennfylvania, by their Reprefenta- 
tives in that Congrefs, that Connecticut, by force of her 
Charter, in fact extended weit of the Province of New-York, 
even to the fouth fea. This was at a time, when the Con- 
necticut people were, and for twelve months had been, and 
were publicly known to have been, endeavouring to effect a 
purchafe of the Sufquehannah lands. Two days after, that 
is, on the eleventh of July, the purchafe was concluded and 
the deed executed by the Indians openly, in the midift of 
Albany, within the verge of that Congrefs, and under the 
obfervation of the Proprietary Delegates, without one fyllable 
of objection. What fhadow of reafon then is there for pre- 
tending that it was not done “in that open, public national 
manner in which the Indians ufually fell and transfer their 
lands? 

If this anfwer is not fatisfactory, the objector is defired to 
look into the records of the Governor and Council of Penn- 
fylvania, where he will find a “Letter or report from the 
Commiffioners of Pennfylvania, fent to Albany in June 1754, 
to meet commiffioners of the other Colonies, to treat with the 
Indians,” in which they “report that on the fifth of July 
1754, they fent to the Indians to meet them at their lodgings, 
to treat with them for lands, to make a purchafe. The In- 
dians met them. They informed them, that they had full 
power from the Proprietaries to hold fuch a treaty, and that 
agreeably to a meffage fent to the Six Nations from the 
Governor. A purchafe was made, and a deed given July 
fixth 1754, to Thomas and Richard Penn, figned by five 
Indians. The bounds are, beginning at the Kittocktinny, or 
Blue Hills, on the weit bank of the Sufquehannah river, and 
thence by faid river to a mile above the mouth of a certain 
creek called Kayanondinhigh, thence north weit, as far as 
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the faid province of Pennfylvania extends, to its weftern line 
or boundary, thence along the faid weit line, to the fouth 
line or bounds of the faid province, thence by faid fouth line 
or bounds to the fouth fide of Kittocktinny hills, thence by 
the fouth fide of faid hills to the place of beginning.” This 
report is entered on record, by order of the Governor and 
council. Under the deed here mentioned, the Proprietaries 
and their affigns have always claimed the land therein de- 
{cribed, which lies fouth of the Connecticut Purchafe, and 
contains all the fouth weftern part of Pennfylvania. Surely 
after this the objectors will not have the face to condemn the 
Connecticut deed, for want of publicity in its execution; 
efpecially when they reflect that it was not the refult of a 
fingle evening’s negociation, but had been deliberated upon 
by the Indians a whole year; that it was not executed at the 
private lodgings of the agents, but publicly, in the day time, 
amidit the inhabitants of the city, who were {pectators and 
witneffes; and was figned not by five Indians only, but by 
eighteen, who are known and teltified to have been “chiefs, 
fachems, and head men” of the Six Nations. 





NUMBER X.** 


| eae the Commiffioners of Pennfylvania, by 
joining in the report of Congrefs, acknowledged and declared 
the right of Connecticut to the land now in conteft; and by 
feeing this purchafe made at the fame time, without objecting 
to it, virtually gave it their affent and fanction; yet the pro- 
prietaries, within a few months, began to plot againit it, and 
attempt its overthrow. Some of the means, which they con- 
defcended to ule, for that purpofe, will appear by the follow- 
ing extracts from the records of the Governor and Council 
of Pennfylvania. 


15 The Western Star, August 30, 1796. 
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“In CoUNCIL, January 14, 1755. 
“The following is ordered to be entered on the Records, viz. 
“Extract from Mr. Weifer’s* letters of the 16th and 
27th of October, 1754. 


“AS to the Connecticut affair, I am clear of opinion, that, 
by order of the Governor, you fhould write to Hendrick, 
putting him in mind of his promife he made to the Com- 
miffioners of this province in Albany, when he faid he would 
come down to us, upon any occafion, to advife with the 
Governor, as in the prefence of the moft high—That the 
Governor wants to fee him, in this critical time, about matters 
of moment. Daniel Cloufe} might come with him. He knows 
the way by land. If Hendrick refufes to come, he may be 
fufpected to have a hand in it; and we muft then act by 
Shickalamy and Jonathan, and as fecret as poffible, other- 
wise Lydius, and that wicked prieft at Conojoharry, will 
defeat our defigns. I would advife, in the mean time, to 
have belts of wampum provided, and two or three large belts 
all black. You will want a couple to fend to the fouth before 
long, and one muit be made ufe of to demolifh Lydius’ pro- 
ceedings. Mr. Cloufe muft be ordered to keep every thing 
relating to this affair as a fecret, and to fearch very diligently 
whether Henry had any hand in figning the deed to the Con- 
necticut people. If he had not, we fhall fucceed, without 
doubt. He muit have liberty to bring one or more Indians 
with him. If all wont do, and that Hendrick will not come, 
we muit fend to Onondago next fpring.” &c. 


“Extract of a letter from Gov Morris, to Col. William 
Johnfon, dated Nov. 15, 1754. 
| After mentioning the Connecticut deed, he fays,] . 
“If Hendrick can be prevailed on to come down, and 
fhould hear all thefe matters laid down properly before him, 
he would find out a method of laying the whole before the 


*Conrad Weifer, a celebrated Indian negociator, much employed by 
Penn, and long in his confidence. 


tA reputed fon of Col. Johnfon, by an Indian woman. 
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Six Nations, and preventing the fettlement of thefe lands. 
Should he be told beforehand, that this is the bufinefs he is 
fent for, he may decline coming. For this reafon it is thought 
beft not to mention a word of this matter to Hendrick; but 
in as much as when he took leave of the Pennfylvania Com- 
miffioners, he made this government a tender of his fervices, 
and declared in a folemn manner, that he would at any time 
come to Philadelphia, whenever the Governor fhould think 
necessary to fend for him; to write a general letter, founded 
on this promife, and leave it to you to give him what imprei- 
fions you pleafe of this journey, and perfuade him to take it 
immediately. 

“The letter is inclofed in one to Mr. Cloufe, who has direc- 
tions to fhew it to you, and to confult with you, how and 
when to deliver it, and what to fay to Hendrick. If he 
fhould deliver it, of himfelf, to Hendrick, then he would 
probably come to confult you, and fo you might, with great 
advantage, give your advice; but if you think otherwife, and 
that it is beft for you to deliver it, this is left to you.” &c. 


“Extract of a letter to Hendrick Peters, a Mohock chief, 
from Robert H. Morris, Governor of Pennfylvania, 
16th November, 1754. 


[ After acquainting Hendrick that he 1s Governor of Penn- 
{ylvania, and has the command of the province, he fays,] 

“Some matters of great moment to this Government, as 
well as to the Indians of the Six Nations, have lately fallen 
out, which makes it neceflary for me to have a private con- 
ference with you, before I can proceed to give them notice 
of my arrival here.”—[He then reminds him of his promife 
to the Commiffioners, when at Albany, that he would come, 
at the requeft of the Governor, to Philadelphia, and fays,|— 
“T now earneftly defire that you will favor me with a vifit, 
in order to confult on fome affairs, in which the fafety of 
the Indians and his Majeity’s Colonies are very much con- 
cerned, that cannot be done by meffage, but muft be firft 
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communicated to you by private conference. With you to 
come with all expediency. I cannot fpeak to the Six Nations, 
until I know your mind.” &c. 


“Extract of a letter from Col. Johnfon to Gov. Morris, 
dated Dec. 9th, 1754. 

“Col. Johnfon acknowledges the receipt of the Governour’s 
letter of Nov. 15, 1754. States, that he fent and called 
Hendrick to his houfe—that he interpreted the letter to him 
or the invitation of the Governour—that he {poke to him on 
the affair, as far as he judged it neceffary, and thinks it will 
have a good effect—that Hendrick has promifed to ufe his 
endeavours for the proprietaries of the province againit the 
connecticut attempt—that he has had much private difcourfe 
with Hendrick about that affair, and alfo about his prefent 
fentiments.”’ 

Hendrick and ten other Indians came to Philadelphia, in 
confequence of the invitation from the Governor. 


* “In CouNcIL, January 15, 1755. 

“The council advifed the Governor, that after thanking 
Hendrick and the Indians accompanying him, for this under- 
taking &c. to mention thefe feveral points, viz. to ftate fundry 
matters relative to the Grant of Pennfylvania, their deed 
from Governor Dungan, their deed, or promife of the right 
of pre-emption, 1736, &c. and laftly, of the deed to the Con- 
necticut people from the Six Nations; that it is incumbent 
on them to reprefent this matter to the Government of Con- 
necticut, and to infift that the deed be delivered up by Lydius, 
by order of that Government, as a fraud and impofition.” 


“Extract of Hendrick’s Speech, January 15, 1755. 
“We have confidered what you faid to us about the de- 
ceitful deed, which John Lydius inveigled fome of us to 
fign. We agree with you, that the deed fhould be deftroyed. 
We agree with you that it is a falfe proceeding. We will give 


* This and fome other extracts, appear to be entered on the records, 
by way of memorandum. 
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you our affiftance; but you know that we cannot deftroy the 
deed ourflelves. That would be another miftake. It would 
be to do as bad as they have done. It mutt be the act of the 
Council of the Six Nations. We will think of the proper 
means. We advife the Governor to fend for two Deputies 
from each, or of every nation, to meet here, or at Albany, to 
kindle a Council fire, to find out a way to oblige Connecticut 
to difcountenance the deed.” &c. 


“In COUNCIL, January 17, 1755. 

“The Governor, Mr. Peters and Mr. Weifer, had many 
conferences with the Indians, in which it was confidered, 
what might be the proper methods for the Indians to take, 
in order to invalidate the deed of Lydius, &. Among other 
things, it was propofed, that at the Council of Onondago, 
this affair fhould be mentioned, and Lydius’s deed declared 
to be no deed of the Six Nations; and, to prevent this, and 
other like attempts, that it fhould be propofed by the Council 
of Onondago, to convey to the Proprietaries, by a formal 
deed, the lands lying within the Province of Pennfylvania, 
&c. The Indians confented to this, and engaged to confer 
with Col. Johnfon firft, and to fettle every thing with him; 
of which he fhould acquaint the Governor; and when the 
matter fhould be brought to effect, then Mr. Weifer and Mr. 
Peters might come to Col. Johnfon &c. 


“Extract of a letter from Gov. Morris to Col. Johnfon, 
dated Philadelphia January 22, 1755. 
SERy 

“I am favored with yours by Hendrick, and heartily thank 
you for the part you have been fo good as to take in the 
Connecticut affair. Hendrick has been very explicit on the 
fubject; and I have entertained him and his companions in 
the beft manner I could. You will give me leave to refer 
you to a letter you will receive with this, from Mr. Peters, 
for the particulars that have paffed here, and for the plan 
that we have agreed to profecute, to put an end to this affair; 
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in which I hope for the continuance of your friendly offices. 
You will obferve we propofe that the Six Nations fhould be 
invited to fend Deputies to your houfe early in the {pring, 
with full powers to treat and agree upon this matter, relative 
to the purchafe of Lydius, and to prevent the like for the 
future, when I fhall fend Commiffioners to meet them; and 
it will give me particular pleafure, if you will permit me to 
name you in the Commiffion.” 


“Extract of a letter from Richard Peters to Col. John{on, 
dated January 23, 1755. 

“He [fpeaking of Hendrick] told me you had made him a 
hearty friend to this Province, and would join with and sup- 
port him in any meafures, which the Government of Penn- 
fylvania fhould advife, to get rid of this Connecticut deed. 
I heartily thank you for this fingular kindnefs. In confidera- 
tion of this hearty concurrence of yours and the Mohock, his 
Honor, the Governor, gave Hendrick a Belt, with a {tring of 
Wampum tied to it. By the belt he was afked to undertake, 
along with you, the breaking of the Connecticut deed. And 
for that purpose, and because there is no other way in the 
world to get rid of it, he was further defired to confider 
with you, what will be the beft method to procure the meet- 
ing of a Council, at your houfe, as foon as poffible, to confift 
of two or three deputies from each nation, and no more, in 
order to confult together of the moft effectual manner how 
to do it. And by the {tring you are defired to convene fuch 
a Council. 

“We further intimated to Hendrick, and now inform you, 
that to get rid of this deed, we cannot devife any other 
method, that will be effectual, unlefs the Six Nations in 
Council will execute a conveyance to the Proprietaries, of all 
the lands lying within their grant, on fuch conditions, and in 
fuch manner, as fhall be agreed on at your houfe. And to 
fhew the Indians and yourfelf their juft intentions, they pro- 
pofe to name you one of the Commiffioners, with Mr. Penn 
and myfelf. 
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“Hendrick feems to approve much of this propofal; and I 
believe the more you think of the matter, the more you will 
be prefuaded that no other way can do the thing effectually. 
If it meets with your approbation, which I hope it will do, 
the Governor begs the favor of you to fummon a Council, at 
your houfe, and leaves it to you to fix the time, and to take 
fuch meafures with the Indians previous to the meeting, as 
you and Hendrick fhall think proper. It is thought that 
more than three deputies need not come from any one nation; 
but that there fhould be three from each.” &c.1° 


What further meafures were then purfued, to effectuate 
this artful icheme, the writer does not know. Probably the 
war, which foon after broke out with the French, prevented 
its final accomplishment at that time. After the termination 
of that war, the Proprietaries at length obtained a deed from 
the Six Nations, dated at Fort Stanwix, Nov. 5th 1768. That 
this was in purfuance of the plan before delineated, is evident 
from the affidavit of the Rev. Jacob Johnfon, who “depofes 
and fays, that fome time in the month of November 1768, 
he was present at a treaty held at Fort Stanwix, with the 
Indians of the Six Nations, and that Sir William Johnfon, 
Superintendent of the Six Nations, John Penn Governor of 
Penniylvania, Gov. Franklin of New-Jerfey, Col. Elizur 
Fitch of Windham, and the Chief’s of the Six Nations, 
Seguanathua, a Tufcarora chief, and cheif fpeaker, and many 
other perfons were prefent—that the bufinefs of the treaty 
was to fettle a divifion line between the claims of the King 
and the Indians, and to distribute a donation fent by the 
King, as Sir William Johnfon informed the deponent by 
letter and exprefs—that this deponent was at that time a 
miffionary to the Indians of the Six Nations, and refided at 
the Oneida Upper Caftle—that Governor John Penn, at this 
time, by the agency of Sir William Johnion, endeavored to 
obtain from the Indians a deed of the lands on the Sufque- 





16 The Western Star, August 30, 1796. The remainder of this num- 
ber appeared in the issue of September 5, 1706. | 
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hannah—that feveral private confultations were had with the 
faid chiefs, from which this deponent was fecluded, and that 
there was no agent prefent at faid treaty to reprefent the 
State of Connecticut or the Sufquehannah Company.—That 
this Deponent, during the treaty, was informed by several of 
the Indians prefent, that Governor Penn wanted the Indians 
prefent to give him a deed of the lands on the Sufquehannah, 
dnd they replied that they had given the New-England white 
people a deed of the fame lands, and had received their pay 
for the fame, and could not fell the fame again. But they 
faid they had agreed to give Governor Penn a deed of the 
fame land, becaufe Sir William Johnfon had told them that 
their former conveyance to the New-England white people 
was unlawful—that they had no right to purchafe that land, 
which was within Penn’s Charter, and Penn alone had the 
right of purchafling the fame—that near the end of the treaty 
the deponent well recollects to have heard Seguanathua, chief 
{peaker, in a public fpeech declare the fame reafons as above- 
faid for their felling the land a fecond time, which was 
publicly interpreted by Sir William Johnfon.”’ 

Mr. Kirkland alfo in his affidavit, relative to this matter, 
depofeth, “that he attended the treaty with the five nations 
held at Fort Stanwix in the year 1768, for feveral of the 
lait days of the treaty, and that on his arrival on the ground 
the Rev. Jacob Johnfon, then a miffionary to the Oneidas, 
told the deponent that he had been forbid by Sir William 
Johnion to fit in council with the Indians, and that Col. 
Butler and feveral others had given him the fame informa- 
tion—that feveral Indian Chiefs told the deponent, at that 
time, that they had fold the Sufquehannah land to the Penn- 
fylvanians, and that they were finally induced to do it, by the 
council and advice of the commiffioners urging that the Con- 
necticut people had done wrong in coming over the line of 
Pennfylvania to buy land of the Indians—that it was, how- 
ever, not effected without great difficulty. At the clofe of 
the bufinefs, the Indians were called upon to execute the 
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writings, which were not publicly read in the Englifh 
language, but one of the Mohock chiefs gave a brief ftate- 
ment of their general purport in the Indian language; and 
the Deponent further faith, that one of the Christian Indians, 
of the Oneida nation, by name Theondintha, or Thomas, 
fome months after faid Treaty, voluntarily and of his own 
_ mere motion told the deponent that fome undue influence had 
been made ule of, at faid Treaty, refpecting faid land; that 
he himfelf, namely Thomas, had been the fubject of this 
undue influence, and nine or ten more Indian chiefs were in 
the fame predicament, and that he felt much troubled in his 
mind about it.” 

The exertions, to accomplish this favourite end, did not 
terminate here. The fame artful and infidious plan was 
puriued {till further. Confcious that the purchafe at Fort 
Stanwix was radically defective, they refolved to make one 
more effort, to procure from the Indians a public difavowal 
of the Connecticut deed and an acknowledgement of their 
own. In 1775 a treaty was held at Albany, with thofe In- 
dians, under the authority of Congrefs, by Meffieurs Wool- 
cot, Schuyler, Edwards, Francis and Dow, to explain to them 
the cauifes of the American war. Col. Francis was a Penn- 
fylvanian, a claimant of large tracts of the contefted land, a 
leader of the oppofition to the Connecticut fettlers and a 
principal agent of Penn. Notwithstanding the commiffioners, 
by their interpreter had told the Indians that nothing was to 
be faid or done at the treaty, concerning lands, yet Col. 
Francis, towards the clofe of it fent for Tegohagwanda and 
two other Onondago chiefs, to his lodgings at Mr. Blood- 
good’s, together with Thomas Fulmer, the Interpreter em- 
ployed by the Commiffioners. Mr. Fulmer, in his affidavit, 
{wears, that after fome preliminary converfation about the 
Sulquehannah lands, “Col. Francis faid, Did you not fell 
thofe lands to the Pennfylvanians and receive a Beaver skin 
full of dollars for them? To this one of the chiefs made 
aniwer, and faid, No, we fold them to the Wefternlonians. 
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(that is Boftoneans, the name by which the New-England 
Provinces were called among the Five Nations) and we re- 
ceived the beaver fkin full of dollars from them. There was 
not any perfon prefent at this private meeting but Col. 
Francis, this deponent and the three Indian chiefs before 
named. At the clofe of this meeting Col. Francis enjoined 
it upon the Indians, and the deponent likewise, not to tell 
any one that he had faid this to them about the Sufquehannah 
lands.” The faid Fulmer, in another place, further fwears, 
concerning this interview, “that they fmoaked and difcourfed 
together for fome time, until the Indians appeared to this 
deponent to be confiderably in liquor, when Col Francis told 
them Gov. Penn had requefted him to afk the Onondagos, 
who had firft bought the lands called Wywaymick, the faid 
Gov. Penn, or the New-England people? that the faid Indian 
chief thereupon anfwered, that he had heard, from his uncle, 
that Gov. Penn had bought the lands on the eaft fide of the 
Sufquehannah, and that he did not know whether the New- 
England people had bought any lands or not. That the faid 
Col. Francis further afked the faid Indian chief, if he did 
not know how many dollars Gov. Penn had paid at Fort 
Stanwix, for faid lands? The faid Indian answered that he 
had not feen all the money, yet he had heard that he paid 
10,000 Dollars. That the faid Col. Francis thereupon afked 
the faid Indian whether he would on the following day, in 
the public conference, when the other bufinefs was done, 
declare the fame in public, but not mention his name? Which 
the faid Indian promifed to do. Whereupon Col. Francis 
told him, if he did that, he and Gov. Penn would make a 
prefent to the Onondago Indians. Which faid difcourfe, at 
the request of the faid Col. Francis, was interpreted between 
them by this deponent. That when the Indians left his lodg- 
ings, he prefented them with a bottle of rum. And this de- 
ponent further saith that on the following day, in the public 
conference, the faid Onondago chief made mention of the 
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fale of thefe lands; but this deponent hath underftood from 
the other Indians that it was without their knowledge.” 

The Rev. Mr. Kirkland, in his affidavit, refpecting this 
{fpeech or declaration of the Indian chief, depofeth, that it 
was received with many marks of difapprobation and fome 
degree of refentment expreffed by many Indians, of the belt 
character in faid nation, laying it was entirely foreign to the 
bulinefs of the treaty, and known beforehand only to a few 
individuals, and feveral Indians foon told the deponent, that 
upon their complaining to their chief fpeaker Tegohagwanda, 
and his chief Black Cap, of the impropriety of fuch a piece 
of conduct, at that time, they replied that the Indians were 
not to blame—that it originated wholly from the white people, 
and they were importuned and preffed hard to make the 
fpeech. A few hours after Thomas Fulmer, Interpreter at 
said treaty, told the deponent that Col. Francis fent for him 
to his lodgings, the evening before, and had a private confer- 
ence with the Onondago chiefs, upon the fubject, and pre- 
vailed upon them to make the fpeech.” 

This is a fimple, and, as the writer thinks, a candid {ftate- 
ment of facts, which have fortunately, though moft of them 
lately, come to the knowledge of the Connecticut claimants.?” 
Whether the whole of the dark intrigues employed on the 
occafion, have yet come to light, the reader will judge, or 
rather conjecture. We are at liberty to remark upon fuch 
only as are difcovered and proved. And it is enough, that 


thefe are ferious, {tubborn facts, which can neither be denied 


nor evaded. Volumes of plaufible argument may be written, 
and magazines of ingenuity and eloquence exhauited, in vain 
attempts to juftify, to excufe or explain them away. They 
will forever remain an indelible blot upon the Proprietary 
Indian purchase. If the reader has one ray of intellect in 
his head, or a particle of fentiment in his heart, he is defired 


only to recal the emotions, which have been excited in his. 
mind, by the bare perufal. No other comment will be necef-. 


17 Supra, note 3. 
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fary. None ftronger would be poffible. The fecret machina- 
tions, the insidious arts, the grofs impofitions upon the eafy 
credulity, ignorance, and mercenary pliability of the Indians, 
the palpable fraud, the undue influence and downright cor- 
ruption, which are proved to have been practiced by Penn 
and his creatures, for the purpofe of fupplanting the Con- 
necticut purchafe and procuring and confirming their own; 
are fufficient to {ftamp invalidity upon any contract, and to 
confign the moft formal tranfaction, not indeed to oblivion, 
but to eternal infamy. If Penn’s purchafe had been firit and 
fairly made, {till the one under Connecticut, would alone have 
been valid; fince that colony had, by virtue of the earlieft 
charter from the Crown, the fole and exclufive right of 
purchaling. Had the people of Connecticut and Mr. Penn 
been cloathed with an equal right to purchafe, even in that 
cafe, the purchase of the latter, being more than fourteen 
years after that of the former, with a full knowledge of it 
from the beginning, and with a direct intention to defeat 
it, though the purchafers were then in actual poffeffion, would 
be adjudged fraudulent and void, both in law and equity. 
Surely then, as both of thefe fatal objections concur, it is 
doubly bad. Now, will the good fense of thefe enlightened 
times fuffer it to receive an ultimate eftablishment, in oppo- 
sition to an older, a bona fiide, an exclusively rightful 
purchafe? If so, it muft be, and the world will finally ac- 
knowledge it to be, becaufe the one is left to its own fupport 
alone, while the other is fupported by wealth and power, and 
talents and influence. But I cannot entertain fo degrading 
an opinion of American Judges and Juries, nor in general, 
of the country and the age, in which we live. In fpite of 
every obitacle, the fubject will certainly, fooner or later, be 
thoroughly inveitigated and underftood, and truth and jutitice 
will at length prevail. 
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NUMBER XI."8 


I, the courfe of this examination it has appeared, from 


- incontrovertible documents, that all the right and title, which 


the King of Great-Britain and the native Indians ever had 
to the land in controverfly, is vefted in the Connecticut 
claimants. To thele is added the right, which is derived from 
firit poffeffion. If we adopt the general doctrine of law, that 
entering upon and taking poffeffion of a part of the land 
granted in a deed, or instrument of conveyance, is a legal 
poffeffion of the whole, that is included in the grant; upon 
that principle, the firit poffeffion is indifputably theirs; for 
the colony of Connecticut were actually fettled upon the 
eaitern part of their grant, before the date of Penn’s charter.1® 
Or, 1f we look for a more particular poffeffion of the territory 
in difpute, we find it on the fame side of the queftion. When 
the Connecticut purchafers entered upon the land, and began 
a formal and actual occupation, under their purchafe, there 
was not a Pennfylvanian refiding on the whole tract, nor a 
houle or other building, except what belonged to the Indians. 


18 The Western Star, September 19, 1796. This was the last of the 
serial numbers to appear in the newspaper. The remaining numbers 
were probably crowded out by a hotly-contested political campaign and 
a disputed election which absorbed much space in the paper. It may 
have been, also, that the enthusiasm and interest in the affairs of the 
Susquehanna Company that appeared in western Massachusetts in the 
spring and summer of 1796 was short-lived. The decision in the case 
of Van Horne vs. Dorrance, which Bidwell avoided discussing, may 
have been responsible for this apparent decline of interest. 


19 This argument is also found in a letter from the learned Ezra 
Stiles to Pelatiah Webster, dated at Newport, May 21, 1763, being the 
first lengthy and studied defense of Connecticut’s claim. It stated 
many of the legal and historical arguments that are found in the later 
pamphlets. 

It will be remembered that Bidwell was a tutor at Yale under 
President Stiles, and no doubt discussed the affairs of the company 
with him. President Stiles was one of the early investors in the com- 
pany. Stiles’ Folio Letters, I, 232, Yale University Library. 
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The fimple truth is, that at the date of Penn’s charter, in 
1681, the people of Connecticut were in poffeffion, by virtue 
of their previous charter, of 1662; and when the Proprietary 
Indian Deed was given at Fort Stanwix, in 1768, the Suf- 
quehannah Company were in poffeffion, by virtue of their 
Indian Deed, of 1754. So that the crown title, the Indian 
title, and the poffeffary title, are all fairly united in them; 
and the land is confequently theirs, upon every legal and 
equitable principle, unlefs fomething has intervened to break 
a link in this chain. 

Before we proceed to an examination of the grounds of 
objection, on which the Pennfylvanian claimants rely, the 
reader may feel fome curiofity to know how they entitle 
themfelves to Penn’s intereft in the land. It is not sufficient, 
that they can deduce their title from the Commonwealth of 
Pennfylvania. The queftion {till recurs, What right had 
the Commonwealth to Penn’s proprietary estate? They can- 
not derive it from deed, a devife, or defcent, or efcheat. Nor 
were the proprietaries convicted of any crime, for which, by 
the law of the land, their eftate was forfeited to government. 
But the Legiflature, by a fovereign act of power, founded on 
reafons of ftate, becaufe it was unfit, dangerous, and anti- 
republican, that individuals should hold fuch immenfe prop- 
erty in land, affumed it to themfelves, and then undertook to 
grant it out to purchafers. This was one of the firft fruits 
of the revolution. How far fuch an arbitrary affumption is 
defenfible, on conftitutional principles, as a meafure of 
neceffity or policy, I will not at prefent enquire. A cafe was 
lately tried in the Federal Circuit Court in Pennfylvania, in 
which the defendant founded his right to the land demanded, 
upon a law of that ftate, called the confirming or quieting 
act, under which he claimed, that the title was confirmed to 
him as a Connecticut fettler. The Judge who prefided at 
the trial, was of opinion, that the law was unconftitutional, 
becaufe the Legiflature have no authority to diveft one 
citizen of his eftate, againft his will, and give it to another; 
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or, in other words, to transfer or decide the title of land. 
Whether there is any fubitantial difference in the governing 
principles of the two cafes, is fubmitted to the confideration 
of judicial and political cafuiits.?° 

Without dwelling any longer upon this point, the reader is 
invited to take a view of the reafons and objections alledged 
againit the Connecticut charter title to the land in queftion. 

1/t—It has been faid, that the charter ought not to be fo 
conitrued as to include the land in queftion, becaufe of the 
immentity of country which would, by fuch a conftruction, 
be embraced within the charter limits. 

To this it would be a fufficient aniwer, that we are not en- 
quiring what the charter ought to have been, in point of 
policy and justice, but what in fact and law it really was. 
The motives of the King in giving it, or confiderations re- 
{pecting the original propriety or impropriety of the meafure, 
cannot properly enter into the prefent queftion. If, how- 
ever, it were proper or relevant to the point in iffue before 
the public, it would not be a difficult tafk to fatisfy any 
candid mind, that the quantity of land granted by this charter, 
according to our coniftruction of it, was not difproportion- 
ately or unreafonably large, when confidered as a grant to a 
whole colony, who have, in fact, populated perhaps a fourth 
part of the United States, and when compared with the tract 
granted by the charter of Penn, to a fingle individual. But 

20 Obviously referring to the case of Van Horne vs. Dorrance. The 
part of Judge Paterson’s remarks to the jury pertinent to the con- 
firming law of Pennsylvania, is as follows: “I take it to be a clear 
position, that if a legislative act oppugns a constitutional principle, the 
former must give way, and be rejected on the score of repugnance 
* * * Jn short, gentlemen, the confirming act is void, it never had 
constitutional existence; it is a dead letter, and of no more virtue or 
avail, than if it had never been made.” The Charge of Judge Paterson 
to the Jury, in the case of Vanhorne’s lessee against Dorrance, Phila- 
delphia, 1796, 10-28. 

The careful omission by Bidwell of any discussion of this case lends 
color to the supposition that he was directly interested in the affairs 


of the company, or was writing for purposes of propaganda. There 
can hardly be any doubt that he was familiar with the case. 
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reafons of mere expediency were not the ftandard of the 
grant. Nor did King Charles probably confider himfelf at 
liberty to exercife his difcretion, in regard to the magnitude 
of it; but as the colony had purchafed the land, for a val- 
uable confideration, upon terms of price and payment, agreed 
upon between them and the affigns of the Plymouth Council, 
to whom his anceftor had granted it; he accordingly iffued a 
confirmatory grant commentfurate with the purchafe. 


2ndly—It has been urged that the charter gives no title 
weit of New-York, becaufe of the interjacency of another 
province. 

The reader muft have more fagacity than I poffeis, to per- 
ceive any force in this objection. Compare this to a more 
familiar inftance. Suppofe A. gives B. a deed of a certain 
lot or tract of land, a mile long, or of any length you pleafe, 
excepting out of the conveyance, the poffeffion of C. which 
runs acroff the lot. Does the interjacency of C’s poffeffion 
prevent the farther end of the lot from paffing by the deed? 
Or is it a fufficient reafon, why B. fhould not hold and enjoy 
it? If not, I afk, where is the difference between the two cafes ? 
I can fee none. That a right of property, and of govern- 
ment too, may exilt and be exercifed, notwithftanding the in- 
tervention of another ftate, is proved by the example of 
Maffachusetts, which is interfected by New-Hampthire. The 
intermediate fituation of New-York, between the eaitern and 
weitern parts of the Connecticut grant, was, to be fure, an 
inconvenience, but it by no means rendered the conveyance 
of the foil in either part, illegal or impoffible. 


3rdly—lIt has been faid, by way of objection, that in the 
time of Charles the Second, the geography of this country 
was but little underftood, and the breadth of the continent 
unknown, and that the king was miftaken and deceived, when 
he ufed fuch general words in the charter, as, if conftrued 
{trictly, would convey an extent of three thoufand miles. 

To this I anfwer, that if the king had been ignorant, mif- 
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taken, and deceived, as to the extent of the grant, that 
circumitance would not vitiate it, or found a right of an- 
nulling or even reftricting it, unlefs deception and fraud had 
been practiced by the grantees in obtaining it. And even 
then, a Scire Facias, or fome proper mode of inqueft, would 
be neceffary, to eftablish the fact, before the grant could be 
nullified or reduced. The King has no right to reverfe a 
grant, in whole or in part, by a mere arbitrary act of fover- 
eign will and pleafure, without any judicial enquiry. In the 
prefent cafe, however, it was never pretended, that the 
grantees were guilty of any mifreprefentation or fraud; nor 
was any {uit inftituted, or any kind of procefs iffued againit 
them, on any fuch charge, or on account of the extent of the 
grant. The King does not appear to have been ever diffsatis- 
fied with this charter. In its extenfion weftward to the South 
Sea, it was conformable to the {pirit and the very words of 
other charters of an earlier date, to which the grantees of 
this were not parties or privies. Nor, in deed, was the Crown 
fo ignorant as has been reprefented, refpecting the geography 
of this continent. Various inland difcoveries had been made 
and published. Both the eaftern and weftern fhores had 
been coafted, and charts and longitudinal calculations formed. 
As early as 1579, Sir Francis Drake explored the coait of 
California, or Nova-Albion, as he called it, took poffeffion of 
the country, in the latitude of New-England, received a 
formal furrender of it, from the natives, in behalf of his 
Queen, and erected a pillar with infcriptions, as a memorial 
of Britifh dominion and poffeffion. In addition to all this, 
the Plymouth Company, after their grant to the Earl of War- 
wick, and before the charter to Connecticut, that is, in 1635, 
made a final and formal furrender of their charter to the 
Crown, in which they mention it in thefe words, “Our grant 
from eaft to weft, through all the main land from fea to fea, 
being near about three thousand miles.” So that the King 
had pretty accurate information of the eaftern and weftern 
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extent of this tract, which was carved out of that before 
given to the Plymouth Company. 

It is true there were no data, from which he could, with- 
out an experimental furvey, know the exact latitude of the 
fouthern boundary of Connecticut. Hence, probably, arofe 
the fatal miftake. For, when he afterwards extended Penn’s 
charter northward to the forty-third degree of latitude, we 
have no reafon to fuppofe that it was known, that it would 
interfere with the charter limits of Connecticut. Had that 
been known, an inference would doubtlefs have been avoided. 
The King would not knowingly have twice granted the fame 
land. It was contrary to his maxims, and intentional prac- 
tice. It was oppofed to the decifions of his judges and 
concil. Hence we fee, that the grant to Penn, inftead of that 
to Connecticut, was founded on the King’s ignorance and 
deception, or rather miftake, as to the geography of the 
premifes. If either, therefore, is to be avoided, for fuch a 
caufe, it muft certainly be the laft. 

4thly.—It has been objected, that the long filence and non- 
claim of Connecticut, as to the weftern lands, are a waiver of 
their charter right, or rather an evidence of their want of 
fuch a right. 

I deny that the want of poffeffion, or the dormancy of a 
claim, is ever, in law or equity, a bar to the lawful right to 
any land, unlefs in the cafe of an adverfary poffeffion. No 
fuch poffeffion exifted, with regard to the lands in difpute. 
Indeed the firft poffeffion there, both conftructive and actual, 
was under Connecticut. Probably the truth is, that for near 
a century, after the dates of their charters, it was not known 
that they interfered at all. And it has been well obferved, 
that the acquiefcence of Connecticut, under the grant of 
Penn, is of no more force than that of the proprietaries under 
the grant of Connecticut, and can have little or no weight on 
either fide; fince, till lately, the Indians refufed to give up 
the country to either, and neither party can be confidered as 
having fuffered their claim to lie culpably dormant, under 
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the particular circumftances of the cafe, and the fituation of 
the country; and efpecially this cannot be imputed to Con- 
necticut, whofe grant was exprefsly for the purpofe of fettle- 
ment, but without limitation of time; and they had not, until 
about the date of the Sufquehannah Purchafe, fettled the 
country to the ealtward of New-York, and confequently 
could not, upon any proper grounds, fooner purfue their 
claim, or attend to the fettlement of this weftern part of their 
grant. 





NUMBER XII. 


W: have confidered four of the objections to the 
Connecticut Charter title to the land in queftion. The fifth 
I will {tate in the words of Governor Penn himfelf. He fays, 
“The uncertainty in the bounds and extent of the Connecticut 
Charter, as well as of other of the New-England grants, 
occafioned a royal commiffion to iffue, fo early as within two 
years after the date of that charter, for the declared purpofe 
of fettling the bounds and limits of their feveral charters and 
jurifdictions; in confequence of which, a north-north-welt 
line, drawn from Mamaroneck river to the line of Maffachu- 
fetts, was declared, and exprefsly fixed and eftablifhed to be 
the weftern bounds of the colony of Connecticut, which 
boundary was then folemnly affented to, ratified and con- 
firmed, by the Governor and Commiffioners of the colony.” 

This is an important point in the cafe. In fact it appears 
to be the ground principally relied on by the Pennilylvanian 
claimants. One of them has faid, “The Connecticut claim 
here received a death blow.” I hope, therefore, the reader 
will have the patience to attend very carefully to the origin 
and progrefs of this fettlement of boundaries. 

In the feventh number of this enquiry, the plantations of 
the Dutch and Swedes, on Hudfon’s and Delaware rivers, 
were mentioned. Their eaftern limits were not exactly known 
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or defined. But the country as far as Connecticut River was 
claimed by the Dutch. Territorial difputes arofe, at an early 
day, between them and the Englifh of New-Haven and Con- 
necticut, before thofe two jurifdictions were united. Mutual 
accufations and recriminations took place. For the amicable 
adjuftment of which difputes, a negotiation was propofed, 
which terminated in the following 

“Articles of agreement, made and concluded at Hartford, 
upon Connecticut river, Sept. 19th, 1650, betwixt the dele- 
gates of the honoured Commiffioners of the United Colonies, 
and the delegates of Peter Stuyvifant, Governor of New- 
Netherlands. 

“tit. Upon a ferious confideration of the differences and 
grievances propounded by the two Englifh colonies of Con- 
necticut and New-Haven, and the anfwer made by the 
honored Dutch Governor, Peter Stuyvifant, Efq. according 
to the truft and power committed to us, as arbitrators or 
delegates betwixt faid parties, we find that moft of the 
offences or grievances, were things done in the time, or by 
the order and command of Monfieur Kieft, the former Gov- 
ernor; and that the prefent honorable Governor is not duly 
prepared to make anfwer to them; we therefore think meet 
to refpite the full confideration and judgment concerning 
them, till the prefent Governor may acquaint the States and 
Weit-India Company with the particulars, that fo, due reper- 
ation may accordingly be made. 

“Concerning the bounds and limits betwixt the Englifh 
United Colonies, and the Dutch province of New-Nether- 
lands, we agree as followeth. 

“tit—That upon Long-Ifland, a line run from the weftern- 
moit part of Oyster-Bay, and fo a ftraight and direct line, 
to the fea, fhall be the bounds betwixt the Englifh and the 
Dutch there, the eafterly part to belong to the Englifh, and 
the welternmoft part to the Dutch. ; 

“2dly—The bounds upon the main to begin at the welt 
fide of Greenwich-Bay, being about four miles from Stam- 
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ford, and fo to run a northerly line, twenty miles up into the 
country; and after, as it fhall be agreed by the two govern- 
ments of the Dutch and New-Haven,, provided the faid line 
come not within ten miles of Hudfon’s river. And it is 
agreed that the Dutch fhall not, at any time hereafter, build 
any houle or habitation within fix miles of faid line. The 
inhabitants of Greenwich to remain, (till further confidera- 
tion thereof be had) under the government of the Dutch.” 


“3dly.—The Dutch fhall hold and enjoy all the lands in 
Hartford, that they are actually poffeffed of, known and fet 
out by certain marks and bounds, and all the remainder of 
the faid land, on both fides Connecticut, to be and remain to 
the Englifh there. 

“And it is agreed, that the aforefaid bounds and limits, 
both upon the iflands and main, fhall be obferved and kept 
inviolable, both by the Englifh of the United Colonies, and 
all the Dutch nation, without any encroachment or moletta- 
tion, until a full and final determination be agreed upon in 
Europe, by mutual confent of the two States of England 
and Holland. 


“And in teftimony of our joint confent to the feveral fore- 
going conclufions, we have hereunto fet our hands, the 19th 
day of September, Anno Dom. 1650. 

“SIMON BRADSTREET,” &c. 


This agreement does not appear to have been ratified, or 
the terms of it fatisfactorily obferved. New difficulties fuc- 
ceeded ; new complaints were made, and new claims advanced. 
In this ftate, matters continued till the charter of 1662, which 
comprehended both the New-Haven and Connecticut Planta- 
tions, and until the conqueft of the Dutch in 1664. Their 
territory, with all its appendages, had been transferred to the 
Duke of York, by a royal patent or charter, dated March 
12th, 1664. On the twenty-fixth day of April, a commiffion 
had been given to Col. Richard Nichols, to difpoffefs the 
Dutch, and put the Duke in poffeffion, which the Col. accom- 
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plifhed in August; whereupon it become neceffary to fettle 
the extent of the Dutch plantations eaftward, and thereby to 
afcertain the divifionary bounds of the Duke’s patent and the 
patent of Connecticut. For the laft mentioned being the 
earlieft, the other could not effectually convey any part of 
what was before conveyed from the Crown. Though the 
Duke’s charter contained, within its premifes, all the land 
between Connecticut River and the Delaware, yet the colony 
contended that a part of the land thus granted to him, was 
theirs by their older charter. But how much of it was veited 
in them, fo as not to pafs to him, or, in other words, where 
the divifionary line ought to be, was {till an unfettled quef- 
tion, the former fettlement not being fatisfactory or con- 
clufive. Here was a direct interference between the Dutch © 
claim, to which the Duke had now fucceeded, and that of 
the colony. Each party infifted on Long-Ifland, and the 
tract between Connecticut River and a line a few miles eaft 
of Hudfon’s River. 

As the colony had now a Prince of the blood royal, the 
King’s brother, and the prefumptive heir of the Crown, to 
contend with, it became a ferious object with them, to obtain 
as early and as favorable an adjuftment of the line as poffible. 
Commiffioners had come over with the following commiffion. 

“Charles the fecond, by the grace of God, King of England, 
&c. To all, to whom thefe prefents fhall come, greeting. 
Whereas we have received feveral addreffes from our fub- 
jects of feveral colonies of New-England, all full of duty 
and affection, and expreffions of loyalty and allegiance to us, 
with their humble defires to us, that we would renew their 
feveral charters, and receive them into our favorable opinion 
and protection: and feveral of our colonies and other, our 
loving subjects, have likewife complained of differences and 
difputes, arifen upon the limits and bounds of their feveral 
charters and jurifdictions, whereby unneighborly, and un- 
brotherly contentions have and may arife, to the damage and 
difcredit of the Englifh intereft; and that all our good fub- 
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jects refiding there, and being planters within the feveral 
colonies, do not enjoy the liberties and privileges granted 
unto them by our feveral charters, upon confidence and 
affurance of which they tranfported themfelves and their 
eltates into thefe parts; and we having received fome ad- 


 dreffes from the great men and natives of thofe countries, in 


which they complain of breach of faith, and acts of violence 
and injuitice, which they have been forced to undergo from 
our fubjects, whereby not only our government is traduced, 
but the reputation and credit of the Chriftian Religion 
brought into prejudice and reproach, with the Gentiles and 
inhabitants of thofe countries, who know not God, the 
reduction of whom to the true knowledge and fear of God, 
is the moit worthy and glorious end of thefe plantations: 
Upon all which motives, and as an evidence of our fatherly 
affection towards all our subjects of thofe feveral colonies of 
New-England, that is to fay, of the Maffachufetts, Connecti- 
cut, New-Plymouth, Rhode-Ifland, and Providence Planta- 
tions, and all other plantations, which are in that tract of 
land, known under the appellation of New-England; and to 
the end that we may be fully informed of the ftate and con- 
dition of our good fubjects there, that fo we may the better 
know how to contribute to the further improvement of their 
happinefs and profperity : 

Know ye, therefore, that we, repofling fpecial truft and 
confidence in the fidelity, wifdom and circum{fpection of our 
truity and well-beloved Col. Richard Nicholls, Sir Rofwell 
Carr, Knight, George Cartwright, Efq. and Samuel Maverick, 
Efq. of our fpecial grace, certain knowledge, and mere mo- 
tion, have made, ordained, conitituted and appointed, and do, 
by thefe prefents, make, ordain, con{ftitute and appoint the 
faid Col. Richard Nicholls, Sir Rofwell Carr, Knight, George 
Cartwright, and Samuel Maverick, Efquires, our Commif- 
fioners, and do hereby give and grant unto them, and any 
three or two of them, or the furvivors of them (of whom we 
will that the faid Col. Richard Nicholls, during his life, fhall 
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always be one, and upon equal divifion of opinions, to have 
the caiting and decifive vote) in our name, to vifit all and 
every the feveral colonies aforefaid, and alfo full power to 
hear and receive, and to examine and determine all complaints 
and appeals, in all caufes and matters, as well military as 
criminal and civil, and to proceed in all things for the pro- 
viding for and fettling the peace and fecurity of the faid 
country, according to their good and found difcretion, as to 
fuch inftructions as they, or the furvivors of them, have, or 
fhall, from time to time, receive from us in that behalf, and 
from time to time, as they find expedient, to certify us or our 
privy council, of their actings and proceedings, touching the 
premifes, and for the doing thereof, or any other matter or 
thing, relating thereunto, thefe prefents, or the enrollment 
thereof, fhall be unto them, and every of them, a sufficient 
warrant and discharge on that behalf. In witnefs whereof, 
we have caufed thefe our letters, to be made patents. Given 
at the Court at Whitehall, the 26th day of April, 1664, and 
in the fixteenth year of our reign. 
“BARKER.” 


Thefe Commiffioners brought the following letter from the 
King, to the Governor and Company of the colony of Con- 
necticut. 

“CHARLE R., 

“Truity and well beloved, we greet you well, having ac- 
cording to the refolution we declared to Mr. John Winthrop, 
at the time when we renewed your charter, now fent thefe 
perfons of known abilities and affection to us, that is to fay, 
Col. Richard Nicholls, &c. our Commiffioners, to vifit thefe 
our feveral colonies and plantations, in New-England, to the 
end that we may be the better informed of the {tate and wel- 
fare of our good fubjects, whofe profperity is very dear to 
us. We can make no queftion but that they fhall find that 
reception from you, which may teftify your refpect to us, 
from whom they are fent for your good. We need not tell 
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you how careful we are of your liberties and privileges, 
whether ecclefiaftical or civil, which we will not fuffer to be 
violated in the leaft degree; and that they may not be is the 
principal bufinefs of our faid Commiffioners, as likewife to 
take care that the bounds and jurifdiction of our feveral 
colonies there, may be clearly agreed upon; that every one 
may enjoy what of right belongeth unto them, without ftrife 
or contention ; and eipecially that the natives of that country, 
who are willing to live peaceable and neighbourly with our 
Englifh fubjects, may receive fuch juftice and civil treatment 
from them as may make them the more in love with their 
religion and manners; fo, not doubting of your full com- 
pliance and fubmiffion to our defire, we bid you farewell. 
Given at our Court, at Whitehall, the 23d day of April, 1664, 
in the 16th year of our reign. By his Majefty’s command. 
“HENRY BENNETT.” 


Though the controverfy refpecting boundaries between 
Connecticut and the territories of the Duke, formerly thofe 
of the Dutch, do not appear to have been a particular object 
of the bufinefs entrufted to the Commiffioners; yet the 
colony, wifhing to bring to an iffue, that difpute, which had 
fo long fubsifted, appointed agents to wait on the Commif- 
fioners. Their appointment or commiffion is as follows: 


“At a General Affembly of the Colony of Connecticut, hold- 
en at Hartford, Oct. 13, 1664. 


“Mr. Allen, fenior (or junior) Mr. Gold, Mr. Richards 
and Capt. Winthrop are defired to accompany the Governor 
to New-York, to congratulate his Majefty’s honorable Com- 
miffioners, and if an opportunity offers itfelf, that they can 
tffue the bounds between the Duke’s patent and ours (fo as in 
their judgment may be for the fatisfaction of the Court) 
they are empowered to attend the fame. Mr. Howell and 
Capt. Young are defired to attend the fame fervice.” 


The refult will appear by the following 
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“Determination of his Majefty’s Commiffioners, ref{pecting 
the boundaries of his Royal Hignefs the Duke of York’s 
patent and the colony of Connecticut. 

“By virtue of his Majefty’s Commiffion, we have heard 
the differences about the bounds of the patents granted to 
his Royal Hignefs the Duke of York, and his Majeity’s 
colony of Connecticut; and, having deliberately confidered 
all the reafons alledged by Mr. Allen, Secretary, Mr. Gold, 
Mr. Richards, and Capt. Winthrop, appointed by the affembly 
held at Hartford, the 13th day of October, 1664, to accom- 
pany John Winthrop, Efq. Governor of his Majefty’s colony 
of Connecticut, to New-York, and by Mr. Howell and Capt. 
Young, of Long-Ifland, why the faid Long-Ifland fhould be 
under the government of Connecticut; which are too long 
here to be recited ; We do declare and order, that the fouthern 
bounds of his Majefty’s colony of Connecticut is the fea; 
and that Long-If{land is to be under the government of his 
Royal Hignefs the Duke of York; as is expreffed by plain 
words in the faid patents refpectively. And alfo by virtue of 
his Majefty’s commiffion, and by the confent of both the 
Governor and the gentlemen abovenamed, we alfo order and 
declare, that the creek or river called Mamaroneck, which is 
reputed to be about twelve miles to the eaft of Weit-Cheiter, 
and a line drawn from the eaft point or fide where the frefh 
water falls into the falt, at high-watermark, north-north-weit 
to the line of Maffachufetts, be the weftern bounds of the 
faid colony of Connecticut, and the plantations lying weit- 
ward of that creek and line fo drawn, to be under his Royal 
Highnefs’ government ; and all plantations lying eaftward of 
that creek and line to be under the government of Connecti- 
cut. Given under our hands at Fort James, in New-York, 
on Manhattan’s Ifland, this 30th day of Nov. 1664. 

RICHARD (NICHOLS “rac 


The affent of the agents was expreffed as follows, viz. 
“We underwritten, on behalf of the colony of Connecticut, 
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have affented unto this determination of his Majefty’s Com- 

miffioners, in relation to the bounds and limits of his Royal 

Highneis the Duke’s patent, and the patent of Connecticut. 
“JOHN WINTHROP, &c. 

“November 30, 1664.” 

The plantation of New-Haven, though included in the 
charter to Connecticut, had neverthelefs maintained their own 
feparate government, and refufed to join with the other 
colony, until after this determination of his Majefty’s Com- 
miffioners : fo that they were not as yet parties to the fettle- 
ment. After much correfpondence and negotiation, how- 
ever, they concluded to unite under the charter; and accord- 

| ingly, on the fifth of January, 1665, communicated their final 
acquiefcence, in a letter in which (among other things not 
directly pertinent to this point) they fay, “We now fignify, 
that having feen the copy of his Majefty’s Commiffioners’ 
determination (deciding the bounds betwixt his Highnefs the 
Duke of York, and Connecticut Charter) we do declare fub- 
miffion thereunto.” 

On the 30th of June, 1673, New-York and its territories 
was recovered by the Dutch, and their government was again 
revived and continued till 1674. Ona treaty of peace, figned 
| at Weitminster, Feb. 1674, the Englifh government was 
| reftored, and June 29th the Duke of York received a new or 
confirmatory patent, of the fame lands and territories, in the iP 
fame words, with his former, before ftated, differing only in 
the date. In 1683, further negotiations took place upon this | 
| subject, as may be feen by the following entries on the cu 
| records of the General Affembly of Connecticut. 


“At a General Court holden at Hartford, Nov. 14, 1683, 
by {pecial order of the Governor. | 
“The Governor informed the Court, that it might be necef- | 
fary, feeing that Col. Dungan was erected to the government si 
of New-York, that fome gentlemen might be appointed to 
congratulate his fafe arrival, and entrance into the govern- 
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ment of his Royal Highnefs’ territories in thefe parts, as alfo 
that there feemed to be a diffatisfaction taken by the Hon. 
Col. Dungan, about the fettlement of the line between his 
Majeity’s colony of Connecticut, and his Royal Highnefs’ 
colony of New-York, made by his Majefty’s honorable Com- 
miffioners; and defired the Court to confider the fame, and 
give advice what was to be done,” &c. 

It was judged convenient by the court, that committee be 
chofen and empowered by this Court, to attend the premifes, 
as foon as may be, according to fuch commiffion and initruc- 
tion, as they fhall receive from this Court. 

“This Court made choice of the Governor, Major Nathan 
Gould, Captain John Allyn, and Mr. William Pitkin, to 
attend the fervice aforefaid.” Their commiffion or instruc- 
tions were as follows. 

“To the honorable Robert Treat, the Governor, Maj. 
Nathan Gould and Capt. John Allyn, Efq. Affiftants, and 
Mr. William Pitkin, Gentleman, the General Affembly of this 
prefent feffion, Nov. 14, 1683, do nominate, commiffionate 
and empower you, &c. &c. to take the firft opportunity to 
travel to New-York, to vifit Governor Dungan, to congratu- 
late him, to manifeft to him this Court’s grateful fentiments 
of his honor’s profeffion, by his letters, of his defire to be in 
good amity with us—to endeavour to fettle a good and neigh- 
bourly correfpondence with him, &c.—that as the Governor 
was not fatisfied with the former ftated bounds, and had 
moved for a treaty of fettlement, to treat with him, and if 
you fhould fee reafon to vary from the former, you are 
authorized to agree with the Governor, and thofe he fhould 
appoint, &c. the agreement to be approved of by his Majetty, 
&c. that the bounds fhould not exceed 20 miles eaft of Hud- 
fon’s river—the agreement to be conditional, and of no force, 
unlefs ratified by his Royal Highnefs and his Majefty—You 
are to endeavor to hold the bounds at Mamaroneck—that if 
any land, within any townfhip, was granted, the lands to be 
referved to the proprietors, though as to the jurifdiction, they 
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beelong to his Royal Highnefs——To endeavour that the for- 
mer line fhall take place, unlefs nearer to Hudfon’s river; 
then fuch a diftance as can be agreed on—you are to remem- 
ber all along to make his honor fenfible how firm and legal 
the former fettlement was, that our varying from it is to 
oblige his honor, and promote a perpetual good corre{fpon- 
dence between his Majeity’s colony, and his Royal Highnefs’ 
territories, and the fucceffive governors of them both, &c.”’ 

An agreement was made as follows, viz. 

“At a council held at Fort James, in New-York, the 23d 
Nov. 1683, certain articles concluded upon between Col. 
Thomas Dungan, Governor of that Province, on the one fide, 


and Robert Treat, Efq. Governor of the colony of Connecti- 


cut, Maj. Nathan Gould, Capt. John Allyn, Secretary, and 
Mr. William Pitkin, in commiffion with him from Connecti- 
cut, on the other fide; Wherein it is agreed, that the bounds, 
metes and dividend, between his Royal Highnefs’ territories 
or province, in America, and the colony of Connecticut, for- 
ever hereafter, fhall begin at a certain brook or river, called 
Byram brook or river, which is between the towns of Rye 
and Greenwich, at a point called Lyon’s point, the eaftern 
point of Byram river, from thence to go as the river 
runs,” &c. 

“Surveyors to be appointed from each government to run 
the beforementioned lines and bounds, between his Royal 
Highnefs’ government of New-York and the colony of Con- 
necticut, &c. And if it pleafe the King’s Majesty and his 
Royal Highnefs, to accept. and confirm thef articles, they 
fhall be good to all intents forever, between his Royal High- 
nefs, his heirs and affigns, and the corporation of Connecti- 
cut, and their fucceffors.” 

A furvey was made, agreeably to the foregoing fettlement, 
and reported Oct. 10, 1684, and ratified by Governors Dungan 
and Treat. Upon an exparte application on the part of New- 
York, in 1700 King William approved and confirmed the faid 
agreement. 
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In 1722, an act was paffed at New-York, for running and 
alcertaining the lines of partition and divifion beetween the 
province and colony. 

April 29th, 1725, articles of agreement were entered into 
by commiffioners of New-York and Connecticut, refpecting 
running out the partition line. 

At a general affembly, holden at New-Haven, &c. on the 
fecond Thurfday of October, 1730, an act was paffed to 
eftablifh the lines of partition, as agreed upon and surveyed. 
Among other things, it is enacted, “that the faid lines fhall 
be and remain the partition lines between the colony of Con- 
necticut and the colony of New-York, forever.” 

Thus the tedious difpute was at length brought to a final 
clofe. 

The reader being prefented with a particular {tatement of 
all the requifite facts and documents, is now prepared to 
judge whether any thing in this whole tranfaction, can operate 
as a bar of the Connecticut claim to the Sufquehannah lands. 
What conclufion does the mind naturally draw, from all 
thefe premifes? Is it not this, that the fettlement in 1650, by 
the arbitration of the Commiffioners of the United Colonies ; 
that in 1664, through the intervention of the royal Commif- 
fioners ; that in 1683, and all the fucceeding fettlements, were 
only different adjuitments of the fame difpute, and refpected 
merely the divifionary line between New-Netherlands, after- 
wards New-York, and Connecticut, without the remoteft re- 
lation to the queftion whether the charter gave Connecticut 
any lands weft of the Delaware? 

If the determination of 1664 bars the right of Connecticut 
to the weiftern lands, its validity muft be founded, either upon 
the authority of the Commiffioners, derived from the Crown, 
or upon the confent of Connecticut expreffed by her agents. - 
Let us examine the amount of each. The Commiffioners had 
no authority to reduce the limits of the charter. r1ft. The 
King could give them no fuch power; for he had none him- 
felf, e{pecially after having folemnly ftipulated, in this char- 
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ter, that it fhould be good and effectual in law, to all intents 
and purpoles whatever, and receive fuch conftruction, as 
fhould be moft favourable to the grantees. A charter is 
sacred and inviolable in its nature. It is not an act, which 
may be reverted as pleafure; but a folemn compact, to which 
there are two parties, whofe joint confent is neceffary to the 
revocation or alteration of it. The royal or rather minifterial 
attempts to alter and abridge the colonial charters were con- 
fidered illegal and unconititutional ftretches of prerogative. 
The American revolution, occafioned by them, is a ftanding 
memorial of the light in which they ought to be viewed. 
2dly. The commiffion to Nichols and others, imports no fuch 
authority. The objects of the commiffion are expreffed in 
the preamble. So far as relates to this point, they appear to 
be certain complaints that there were differences about inter- 
fering claims of limits, by reafon whereof all the colonies did 
not enjoy the liberties and privileges granted to them by their 
feveral charters, “upon confidence and affurance of which, 
they tranfported themfelves and their eftates into thefe 
parts.” Here it is plain, that the intent of this commiffion 
was not to give or take away, not to enlarge or curtail, any 
charter rights; but only to adjuft the exifting difputes about 
fuch rights, and to fee that every one enjoyed his own peace- 
ably and fully. 3dly. This is made, if poffible, {till more 
evident, by the letter, which the Commiffioners brought over 
from the King to the colony of Connecticut, in which his 
Majefty fays, “Your liberties and privileges we will not 
fuffer to be violated in the leaft degree; and that they may 
not be, is the principal bufinefs of our faid Commiffioners, as 
likewise to take care that the bounds and jurifdictions of our 
feveral colonies there, may be more clearly agreed upon; that 


- every man may enjoy what of right belongeth to them, with- 


out i{trife or contention.” Their authority, we fee, extended 
only to the protection of charter rights, and the adjustment 
of difputes, refpecting fuch rights. Now there were, in fact, 
no oppofite or adverfary claims, as to the weltern land, 
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covered by the Connecticut charter. No foreign nation had 
any pretenfions to it. The Duke did not and could not claim 
it, the Delaware being exprefsly made his weftern limit. The 
King advanced no claim to it, and gave no intimation that he 
was diffatisfied with his own grant of it to Connecticut. In 
fhort, there was no manner of difpute or contention about it. 
The Commiffioners, therefore, according to the tenor of their 
commiffion, had nothing in the world to do or determine re- 
{pecting it. If they did undertake to decide with regard to 
it, and to reduce the Connecticut grant, they exceeded their 
jurifdiction; and their acts, fo far forth, were confequently 
void, unlefs fanctioned by the confent of Connecticut. Let 
us, then, fee how far the colony confented. The Hartford 
or Connecticut plantation, which then acted by itfelf, ex- 
preffed their affent by their agents, which could bind the 
colony no farther than thefe agents were authorized. A 
{tream cannot rife higher than its fountain. The acts of 
agents muit be fo conftrued, as to be confiftent with their 
commiffion ; for beyond that they are of no force. Now the 
whole amount of power delegated in this cafe, was merely 
“to iffue the bounds between the Duke’s Patent, and that of 
the Colony.” As to the queftion, whether the charter did, or 
did not, give a title to the land weft of the Duke’s patent, 
that is, weft of the Delaware River, the agents had not the 
{malleft particle of authority to agree or to treat. The affent 
of the colony, therefore, is confined folely to iffuing the 
bounds between New-York and Connecticut, that is, to 
fettling the partitionary line. The fame limitation qualified 
the affent of the New-Haven jurifdiction, when they acceded 
to the united government, and to this fettlement. They fay, 
“Having feen a copy of his Majefty’s Commiffioners’ deter- 
mination, (deciding the bounds betwixt his Highnefs, the 
Duke of York, and Connecticut Charter) we do declare fub- 
miffion thereunto.” 

Now can it be pretended, with any colour of reafon, that 
this amounts to either a furrender of the land weft of the 
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Delaware to the Crown, or a transfer of it to the Duke, or 
an authoritative determination, that no fuch land was in- 
cluded within the charter of 1662? Had thefe documents 
been well attended to, I am perfuaded no man, in his fenfes, 
would ever have contended for fuch a wild and monftrous 
conclufion. 

The determination itself, taken altogether, neither ex- 
preffes nor implies any fuch thing. In the firft place, nothing 
is expreffed with regard to the weftern land. It is not fo 
much as mentioned. And furely a pofitive grant, which was 
to be reputed and conitrued in the moft favorable fenfe for 
the grantees, was not to be taken away by doubtful construc- 
tion and implication. Secondly—The fubject matter, which 
is ealily learned from the circumitances of the times, is alfo 
{tated in the preamble, or recital of the initrument of deter- 
mination, in which the Commiffioners fay, ““We have heard 
the differences about the bounds of the patents granted to his 
Royal Highnels, the Duke of York, and his Majesty’s colony 
of Connecticut.” &c. What they heard, and undertook to 
determine, was evidently nothing more or lefs than the dif- 


* putes exifting between the Duke (who had now fucceeded to 


the Dutch claims and pretenfions) and Connecticut, refpect- 
ing the bounds of their patents. Thefe difputes, which ap- 
pear to be all that was fubmitted to them, had no reference 
to any land, to which the Duke made no claim. The only 
interfering claims refpected the land which was included in 
the Duke’s patent, as well as that of Connecticut. Unlefs the 
determination, therefore, is to operate upon a fubject not fub- 
mitted, or heard, it can have no effect, but upon Long-Iiland, 
and the land between Hudion and Connecticut Rivers. 

If this fettlement is to be viewed in the light of a judicial 
adjudication, or award of arbitrators, it was only of a con- 
troverly, or controverfies, fubfifting between the Duke and 
the colony. They were the only parties, and were prefent 
by their refpective reprefentatives. If we confider it rather 
as an agreement, it was {till between the fame, and no other 
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parties. And can a judgment, or an agreement between any 
two parties, refpecting their mutual demands, be conclufive, 
as to the claims or difputes, which may then exiit, or after- 
wards arife, between either of them and another party ? Com- 
mon fenfe and common law, anfwer in the negative. 

Though the terms “Weftern bounds of the colony of Con- 
necticut,” are ufed in the report, they are certainly to be un- 
derftood with reference to the fubject matter about which 
they are fo ufed, and in connection with the whole initru- 
ment. They are explained and limited by the words, which 
immediately follow—“And the plantations lying weftward of 
that creek and line, fo drawn, to be under his Royal High- 
ne[s’s government, and all plantations lying eaftward of that 
creek and line, to be under the government of Connecticut.” 
How far eaftward is the country here adjudged to Connecti- 
cut? The expreffion is not limited, unlefs it be by the limits 
of the commiffioner’s authority, or the fubject of this their 
determination. Could Connecticut, by virtue of it, claim 
Rhode Ifland, for example, becaufe it lies ealtward of that 
creek and line, though it was not within the fubmiffion? Or, 
to take an inftance exactly in point, could this determination 
be pleaded in bar again{ft the claim of the Duke to the tract 
of country at St. Croix, or Nantucket, or Martha’s Vineyard, 
which was granted to him by his charter, becaufe that tract 
is fituated eaftward of the line here {pecified? If not, then 
neither can the expreffion “weftern bounds of the colony of 
Connecticut,” be a bar to the claim of Connecticut to land 
lying weft of the Duke’s patent, and covered by their charter. 
This conclufion appears, to my mind, to be irrefiftable. The 
whole determination muft be interpreted in the fame limited 
or unlimited fenfe. : 

Belides, if the Duke of York was, by this determination, 
barred from claiming the plantations granted in his patent, 
and lying eaft of the Connecticut charter, they furely were 
not hereby releafed or furrendered to the Crown, fo as to 
authorize a new grant of them; but were transferred or con- 
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firmed to Connecticut. So, alfo, if Connecticut was hereby 
divefted of the land weft of Delaware River, it was not fur- 
rendered to the King, for he was not a party to the fettle- 
ment, but transferred to the Duke of York, who was a party ; 
and his fucceffors, the prefent {tate of New-York, and not 
Penn and his affigns, are now entitled to it. 

But the only true, natural, and legal conftruction of the 
fettlement, is, that it was, and was underftood and intended 
to be, co-extenfive with the difpute fubmitted, which was 
relative merely to Long-Ifland, and the tract of country eaft 
of Hudfon’s River and weft of Connecticut River; or, if 
viewed in the utmoft extent, eaft of Delaware, and weft of 
Narraganiett, beyond which the claims of the two parties did 
not, and could not interfere. Mamaroneck creek, and a 
north-north-weit line drawn from thence to Maffachufetts, 
was determined and confented to be the line of division, that 
is, the eaftern bounds of New-York, and the weftern bounds 
of Connecticut, as to the controverted territory, fo much of 
which as lay eaft of that line, was to be confidered as belong- 
ing to that colony, and fo much of it as lay welt, to the Duke, 
and that according to the true intent of the two charters taken 
together. As to Nantucket, Martha’s Vineyard, St. Croix, 
or any plantation or place, which lay eaft of the claim of 
Connecticut, this determination has no operation, notwith- 
{tanding the generality of the phrafe, that “all plantations 
eaitward of that line were to be under Connecticut.” With 
regard to thole plantations, the Duke’s claim was left, to be 
afterwards controverted and decided on its original merits. 
So, likewife, not withitanding the generality of the phrafe, 
“the weltern bounds of the colony of Connecticut,” any lands 
weit of the Duke’s claim, and within the limits of the Con- 
necticut charter, were entirely out of this determination, and 
the title to them confequently was left to be difputed and de- 
termined, upon its own original merits. 3 

This is the fenfe in which a Judge or a Juror, a Lawyer or 
a man unacquainted with law, would underitand it. For the 
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truth of the remark, I appeal to the candid reader ; and would 
confidently rifk the whole controverfy upon the appeal. 

In a former number it was mentioned, that the Sufque- 
hannah cafe was {tated at large to Mr. Thurlow, now Lord 
Thurlow, the late Lord Chancellor of England, Mr. Wedder- 
burne, now Lord Loughborough, the prefent Chancellor, Mr. 
Dunning and Mr. Jackfon, two eminent Crown Lawyers. 
Not only the question before recited, but alfo the following, 
was propofed to them, viz. “Have not the faid Governor and 
Company of the colony of Connecticut, the right of preemp- 
tion, and the title under the Crown to the lands aforefaid, 
within the limits and bounds of their patent aforefaid, lying 
weitward of the province of New-York, and not included in 
the patent of King Charles the fecond to the Duke of York, 
notwithitanding the feveral fettlements of boundaries, be- 
tween the Colony on the eaft, and the Province on the weit, 
made as well by agreement between the parties, as under the 
royal authority, and notwithftanding the fubfequent charter 
to Sir William Penn?” 

To which they unanimoufly aniwered, “The agreement be- 
tween the colony of Connecticut and the province of New- 
York, can extend no farther than to fettle the boundaries 
between the refpective parties, and has no effect upon other 
claims that either of them had in other parts; and as the 
charter to Connecticut was granted but eighteen years before 
that to Sir William Penn, there is no good ground to con- 
tend, that the Crown could, at that period, make an effectual 
grant to him, of that country which had been fo recently 
granted to others. But if the country had been actually fet- 
tled under the latter grant, it would now be a matter of con- 
fiderable doubt, whether the right of the occupiers, or the 
title under which they hold, could be impeached by a prior 
grant without actual fettlement.” 

With regard to the circumftance mentioned in the latter 
claufe of their anfwer, the reader will pleafe to recollect, that 
the land now in difpute, was firft actually fettled under the 
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former grant, and not the latter. This, in their opinion, muft 
add itrength to a title, which, independent of any fettlement, 
they confidered legal and valid. 

I cannot, contentedly, difmifs this point, without adding, 
that the determination of the bounds between New-York and 
Connecticut, fo far as it is an authority, is directly in point 
in favor of the Susquehannah Company. It has eftablished 
a principle, which goes to the merits of their cafe. The tract 
between Connecticut River and the line of partition then de- 
termined upon, {tood in the fame predicament, in refpect to 
the Connecticut title, as the land weft of the Delaware did, 
after Penn’s charter. Both were equally, and in the feme 
and no other terms, comprehended, within the charter of 
1662. The exception of what was poffaffed by another State, 
applied to the former as forcibly as to the latter, and with 
more femblance of truth; for the Dutch never had any kind 
of poffeffion or pretenfion to the Susquehannah land ; whereas 
they did claim, and pretend to pofefs, the country eaftward of 
Hudion’s River, as far as Hartford. And upon the idea of fuch 
claim and pretenfion of this tract, knowing at the fame time 
that it was covered by the Connecticut charter, and claimed 
by that colony, it was neverthelefs included in the Charter to 
the Duke of York, by thefe words “All the land from the 
weit fide of Connecticut River to the eaft fide of Delaware- 
Bay,” which are certainly as explicit as the grant of the Suf- 
quehanna land to Sir William Penn, by the bounds of rivers, 
and lines of latitude and longitude. The one was doubtlefs 
granted, from an erroneous belief that it had been under the 
Dutch dominion, and confequently excepted out of the in- 
cluding charter to Connecticut; and the other, from an 
equally erroneous belief, that the grant would not interfere 
with the charter limits of Connecticut, which were not de- 
fined by any certain known degree of latitude, and had not 
then been afcertained by actual furvey. But it was deter- 
mined, that this tract, though particularly included in the 
Duke’s patent, yet having been previoufly granted to Con- 
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necticut, and covered by the exception from that grant, right- 
fully and lawfully belondged to that colony. Had the deter- 
mination not been founded upon folid principles of Englith 
law, the Duke, who was then in favor, and power, and not 
much inclined to abandon any defenfible claims, would not 
have acquiefced in it, but would have procured a reverfal of 
it. Let the fame rule be applied to the land firft granted to 
Connecticut, and afterwards to Penn; and it will be deter- 
mined, that it rightfully and lawfully belongs to thofe who 
deduce their title from the former. 





NUMBER XIII. 


(is moft plaufible objection againit the Sufque- 
hannah Title, though not more folid than thofe already 
noticed, remains yet to be examined. It is founded on the 
fentence of the Court of Commiffioners, held at Trenton, in 
1782. It is faid, however rightful the Connecticut claim once 
was, “there has been a trial, according to the mode prefcribed 
by the articles of Confederation, a decifion, which is final 
and conclufive, in favor of Pennfylvania; the grounds of 
which decifion cannot now be unravelled, nor the original 
merits of the queftion examined, fo long as that judgment 
remains in force; and there is no authority in the federal 
government to reverfe it or grant a new trial.” 

This {pecious objection has been propagated with vaft in- 
duitry and addrefs, and, through a want of an entire knowl- 
edge of the whole fubject, has been fuccefsful in making an 
impreffion upon many honeft minds. To difcover whether 
it is well founded, or merely colourable, I will ftate the 
whole tranfaction, as it appears from records and authentic 
documents, and let it {peak for itfelf. 

The authority of that Court of Commiffioners was bot- 
tomed upon the fecond claufe in the ninth article of the Con- 
federation, which is in thefe words: 
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“The United States in Congrefs affembled, fhall be the lait 
refort on appeal, in all difputes and differences now fubfiit- 
ing, or that hereafter may arife, between two or more {tates, 
concerning boundary, jurifdiction, or any other caufe what- 
ever; which authority fhall be exercifed in the manner fol- 
lowing: Whenever the legiflative or executive authority, or 
lawful agent of any ftate, in controverfy with another, fhall 
prefent a petition to Congreis, {tating the matter in queftion, 
and praying for a hearing, notice thereof fhall be given, by 
order of Congrefs, to the legiflative or executive authority of 
the other state in controverfy, and a day affigned for the ap- 
pearance of the parties by their lawful agents, who fhall then 
be directed to appoint, by joint confent, commiffioners or 
judges to conititute a court for hearing and determining the 
matter in queition; but if they cannot agree, Congrefs shall 
name three perfons out of each of the United States, and 
from the lift of fuch perfons, each party fhall alternately 
{trike out one, the petitioners beginning, until the number 
fhall be reduced to thirteen; and from that number not leis 
than feven nor more than nine names, as Congrefs fhall 
direct, fhall, in the prefence of Congreis, be drawn out by 
lot; and the perfons whofe names fhall be fo drawn, or any 
five of them, fhall be commiffioners or judges, to hear and 
finally determine the controverly, fo always, as a major part 
of the judges, who fhall hear the Caufe, fhall agree in the 
determination. And if either party fhall neglect to attend at 
the day appointed, without fhewing reafons, which Congrefs 
fhall judge fufficient, or being prefent fhall refufe to {trike, 
Congrefs fhall proceed to nominate three perfons out of each 
{tate, and the Secretary of Congrefs fhall {trike in behalf of 
fuch party abfent or refufing ; and the judgment and fentence 
of the court to be appointed, in the manner before pre- 
fcribed, fhall be final and conclufive ; and if any of the parties 
fhall refufe to fubmit to the authority of fuch court, or to 
appear or defend their claim or caufe, the court fhall, never- 
thelefs, proceed to pronounce fentence or judgment, which 
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fhall, in like manner, be final and decifive, the judgment or 
fentence and other proceedings being, in either cafe, trant- 
mitted to Congrefs, and lodged among the acts of Congrefs 
for the fecurity of the parties concerned ; provided that every 
Commiffioner, before he fits in judgment, fhall take an oath, 
to be adminiftered by one of the Judges of the Supreme or 
Superior Court of the ftate, where the caufe fhall be tried, 
well and truly to hear and determine the matter in queition, 
according to the beft of his judgment, without favour, affec- 
tion or hope of reward; provided alfo, that no ftate fhall be 
deprived of territory for the benefit of the United States.” 


Provilion is here made for the trial of caufes, wherein 
{tates are parties. It extends to no cafe whatever, in which 
any perion, other than a ftate, is either plaintiff or defend- 
ent. As to actions for or againft individuals, the Commit- 
fioners appointed in purfuance of this power, could hold no 
cognizance. 

But the next claufe of the fame article provides that “All 
controverfies concerning the private right of foil, claimed 
under different grants* of two or more ftates, whofe jurif- 
dictions, as they may refpect [uch lands and the {tates which 
paffed {uch grants, are adjufted, the faid grants, or etther of 
them, being at the fame time claimed, to have originated an- 
tecedent to fuch fettlement of jurif{diction, fhall on the peti- 





* A Grant ts defined by Shepard, in his Touchftone of Common 
Affurances, as follows: “This word is taken largely, where any thing 
is granted or paffed from one to another. And in this fenfe it doth 
comprehend feofments, bargains and fales, gifts, leafes, charges and 
the like; for he that doth give or fell, doth grant alfo. And it ts 
fometimes by matter of record, fometimes by deed or writing in the 
country, and fometimes without either.” It is frequently ufed in a 
more limited fenfe. But it is here obvioufly intended to have this 
large, unlimited fignification, to comprehend any thing, which by the 
laws and cuftoms of a ftate, paffes the right of fuch ftate, to the 
grantee, whether it be by legiflative act, or other matter of record, 
patent, deed, or any other form. The requifites of an effectual State 
Grant, differ in different ftates. It is immaterial what they are, pro- 
vided they are acknowledged and practifed upon in the {tate paffing 
the grant, as fufficient. That is the only f{tadard, which can be adopted. 











STATED AND EXAMINED. 85 


tion of either party, to the Congres of the United States, be 
finally determined, as near as may be in the fame manner, as 
as before prej{cribed for deciding difputes refpecting terri- 
torial jurifdiction between different ftates.’”’ 

Here the reader fees, that the two tribunals, which were 
authorized by the two claufes in this article, were to be 
wholly feparate and diftinct. One was appointable upon the 
application of a ftate, by its proper officers or agents; the 
other, upon the application of either of the perfons, who 
might claim the private property of the land under the two 
ftates. The private right of foil is that right, which is vefted 
in an individual or a number of individuals, in contradistinc- 
tion to a public or common right exifting in a {tate in its cor- 
porate capacity. When a {tate had once aliened, appropriated, 
or paffed from itfelf to an individual or to individuals, the 
right of that {tate to any parcel of land; from that moment it 
ceafed to be a public and became a private right, fubject to 
the jurifdiction provided by the aforefaid latter claufe, and 
confequently excluded from the jurifdiction con{ftituted by 
the former claufe. 

It is not difficult to perceive the reafons, which induced 
the framers of the Confederation to provide a fecond court 
of Commiffioners, for the trial of queftions of title, arifing 
under previous grants of the refpective ftates, whose jurif- 
dictions and public rights were thus adjufted. 

Upon principles of common law, a judgment, or any kind 
of mutual determination, between two ftates, or two other 
perfons, legal or natural, would not be conclufive, for or 
againit another perfon, deriving from either a title prior to 
fuch judgment. For inftance, A. owns or claims a tract of 
land containing a thoufand acres, and conveys to B. one 
hundred acres of it. C. claims the whole tract by an adverfe 
title. Now, nothing, which A. can do, or fuffer to be done, 
relpecting the title, after his alienation to B. can legally affect: 
B’s right to the land conveyed to him. He ftands invelted 
with all the right, which A. had in and to the land, at the 
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time of his conveyance, and not merely the right which A. 
might poffefs after fubfequent tranfactions, affecting the title 
as it before exifted. If A. releafes or difclaims his right, or 
incurs any incumbrance; or if C. inftitutes a fuit againit A. 
and obtains a verdict of a jury, and judgment of court 
thereon, for the land; it can neither be pleaded in bar, or 
given in evidence, in a fuit between B. and C. refpecting the 
title of the hundred acres. As to B. it would be, in technical 
‘language, res inter alias acta, that is, a matter between other 
parties; and B. would not be precluded by it, from a hearing 
upon the merits of his claim. For no man is to be deprived 
of his rights without an opportunity of being heard, or 
prejudiced by a trial to which he was a ftranger. That it is 
a dictate of found reafon, is inftinctively perceived by every 
man of common fenfe; that it is alfo an eftablifhed principle 
of law, is equally known to every lawyer and judge. It 
would be to no purpofe for C. to urge, that there has been 
one fair trial, and a final decifion. However fair and im- 
partial the first trial may have been, and however final and 
conclufive the judgment may be, between the parties to that 
{uit, and their reprefentatives or fubfequent alienees, yet B. 
has itill a right to be heard for himfelf; and if, by producing 
better evidence, conducting his caufe more fkilfully, or hav- 
ing triers of a different opinion, he can obtain a verdict in 


his favor, he may as fairly and lawfully avail himfelf of it, — 


as C. receive the benefit of his verdict. In fuch a cafe it 
would make no difference, if either of the parties were a 
corporation. For the fake of exemplification, fuppofe, after 
the Commonwealth of Maffachufetts had fold to Brown and 
his affociates, the ten townfhips, called the Chenango pur- 
chafe, in that part of the ftate of New-York, which was then 
in difpute between the two ftates, Maffachufetts had, by 
voluntary compromile, relinquifhed or renounced her clame, 
or had proceeded to an actual hearing before the Court of 
Commiffioners, who were in fact appointed to try the caufe 
between thofe two ftates, and there had been a fentence 
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againit Maffachufetts, that fhe had no right, by her charter, 
to the weftern lands, and that the right belonged to New- 
York; would fuch determination be pleadable in a fuit be- 
tween a grantee of the {tate of New-York, and Brown and 
his affociates, who derived their title from Maffachufetts, by 
a conveyance made conformably to the laws of that Com- 
monwealth, before fuch fentence? Would a Chenango pur- 
chafer be bound by a trial, to which he was not and could not 
be admitted a party? Law and reafon anfwer, no. He would 
not be obliged to entruft the defence of his property to per- 
fons, over whom he had no control, and in whom, perhaps, 
he did not confide. He might think the Commonwealth did 
not make the beit defence, which the nature of the cafe 
admitted, or that they fubmitted the question to Commitf- 
fioners, who, or fome of whom, were partial and had preju- 
diced the caufe, or againft whom he might have fubitantial 
objections, unknown, perhaps, or difregarded by the agents 
of the Commonwealth. He might have difcovered material 
evidence, which was concealed by the oppofite party, or not 
produced, and from peculiar circumftances, not produceable 
at the public trial between the ftates. At any rate, it would 
be his right to try the {trength of his title himfelf, in his own 
mode of management. Having purchafed under Maffachu- 
fetts, from his own knowledge of the charters, and his per- 
fonal confidence in that title, the Commonwealth could not, 
by any fubfequent tranfaction, diveft him of all or any part 
or the right thus acquired, without his concurrence, or pre- 
vent his availing himfelf of it, in any legal manner, to which 
his judgment might direct him. It is true, after the fettle- 
ment, whether voluntary or compullory, between the {tates, 
provided it terminated in favor of New-York, he muift, at 
common law, fubmit to the inconvenience of trying his caufe 
in a court and by a jury of that ftate. So far, and fo far 
only, he would be concluded by a decision of the public con- 
troversy. To remedy that common law inconvenience, and, 
at the fame time, to place the right of an independent trial 
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beyond all manner of doubt, a claufe was inferted in the 
confederation, providing for a hearing in all fuch cafes, 
before a fpecial Court of Commiffioners, to be in{ftituted 
under the authority of Congrefs. It is a truth, for which the 
writer relies upon the information of one of the moft refpect- 
able members of the old Congrefs, at the time the articles of 
Confederation were framed, that the difputes between Maffa- 
chufetts and New-York, and between Connecticut and 
Pennfylvania, refpecting their interfering charters, were 
the two cafes particularly contemplated, when that claufe 
was draughted. Probably other inftances were expected, if 
none were than forefeen; and therefore the provifion is 
couched in general terms, applicable to all cafes of the kind. 
Whenever a difference fhould arife between two ftates, con- 
cerning their public rights, either with regard to boundary, 
jurifdiction, or any other caufe of action, it was to be ad- 
jufted by fuch Commiffioners; and after that adjuftment, 
any titles claimed by private perfons, to have been obtained 
from either {tate, prior to the public trial, were to be heard 
and determined, not by the courts and juries of the {ftate, 
within whofe jurifdiction the land was now declared to be, 
for they might be expected to be partial, becaufe interefted ; 
but by commiffioners to be appointed by Congrefs, upon the 
application of the private claimant, according to a plan of 
choice and chance, which, it was fuppofed, would guard 
againit partiality. 

Under the Confederation, Pennfylvania applied to Con- 
grefs, {tating the public difpute between that commonwealth 
and the {tate of Connecticut, and praying for commiffioners 
to decide it. The Legiflature of Connecticut, upon being 
notified of the application, refolved to inftruct their repre- 
fentatives in Congrefs to move for a poitponement, until 
after the expiration of the war, “because that fundry papers 
of importance in the cafe are in the hands of council in 
England, and cannot be procured during the war.” The 
motion was accordingly made and urged in Congrefs. But 











STATED AND EXAMINED. &9 


the members of Pennfylvania prevailed, and it was over- 
ruled. Commiffioners were ordered to be appointed. At 
length they were agreed upon and a commiffion ifued as 
follows: 

“The United States in Congrefs affembled. 


“To all whom it may concern. 

“Whereas the ninth article of the Confederation provides 
that the United States, &c. (reciting the fecond clause of the 
jaid article, as already {tated) And whereas the Prefident, 
and Supreme Executive Council of the {tate of Pennfylvania, 
did, on or about the third day of Nov. 1781, prefent a petition 
to the United States, in Congrefs affembled, {tating that a 
controverly has long fubfifted between the faid {tate of Penn- 
fylvania and the ftate of Connecticut, repecting fundry lands 
lying within the northern boundary of the ftate of Pennfyl- 
vania, and praying for a hearing, in purfuance of the ninth 
article of the Confederation ; whereupon notice was given to 
the {tate of Connecticut, and a day affigned for the appear- 
ance of the parties by their lawful agents, at the place in 
which Congrefs fhould then be fetting: and whereas, in pur- 
fuance of the faid notice, the {tates of Pennfylvania and Con- 
necticut appearing before Congrefs, by their lawful agents, 
viz. On the 16th day of July lait, they were directed to 
appoint, by joint confent, commiffioners, or judges, to coniti- 
tute a court for hearing and determining the matter in ques- 
tion, agreeably to the ninth article of the Confederation. 
And whereas the faid agents, by two initruments in writing, 
the one dated the eighth and the other the twenty-firft of 
the prefent month of Auguit, both figned by them and lodged 
among our archives, have certified, that in purfuance of the 
laid direction, they have met and conferred together, and by 
joint confent have appointed the following gentlemen as com- 
miffioners to con{ftitute a court for hearing and determining 
the matter in queftion between the faid ftates, that is to fay, 
Hon. William Whipple, Efq. of New-Hamptfhire, Hon. Wel- 
come Arnold, Eig. of Rhode-Ifland, Hon. David Brearly and 
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W’m. Churchill Houfton, Efg. of New-Jerfey, Hon. Cyrus 
Griffin, Jofeph Jones and Thomas Nelfon, Efquires, of 
Virginia; any five or more of whom, to conftitute a court 
and have authority to proceed and determine the matters in 
difference between the faid ftates. And by another inftru- 
ment of agreement, bearing date the 21{ft of Aug. 1782, and 
figned by them the faid agents, and lodged among our 
archives, have among other things, requefted Congrefs to 
approve the appointment, by the faid agents, of the faid 
William Whipple, &c. and to conftitute them, or any five or 
more of them, a Court of Commiffioners, to hear and finally 
determine the difpute between the faid ftates, relative to their 
refpective rights, claims and poffeffions, agreeably to the 
ninth article of the Confederation; and that a commiffion be 
made out for them under the feal of the United States, in 
Congrefs affembled, and figned by the Prefident of Congrefs ; 
and that the commiffioners, or any five or more of them, do 
meet at Trenton, in New-Jerfey, on Tuefday the twelfth day 
of November next, and have power to adjourn from time to 
time, and place to place, as they fhall judge it neceffary, until 
they fhall make a final decifion in the faid caufe. Now be it 
known, that in virtue of the authority veited in us, as afore- 
faid, and in confequence of the beforementioned appoint- 
ment and agreement, we have caufed thefe our lerters patent 
to be iffued, conitituting and declaring, and we do hereby 
conititute and declare, the faid William Whipple, &c. or any 
five or more of them, to be a Court of Commiffioners, with 
all the powers, prerogatives and privileges incident or belong- 
ing to a court, to meet at Trenton in the State of New-Jeriey, 
on Tuefday the twelfth day of November next, to hear and 
finally determine the controverfy, between the faid ftate of 
Pennfylvania and {tate of Connecticut, fo always as a major 
part of faid Commiffioners, who fhall hear the caufe fhall 
agree in the determination; and if any of the faid parties 
fhall refufe to fubmit to the authority of the faid court, or to 
appear to defend their claim or caufe, the faid court fhall, 
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nevertheleis, proceed to pronounce fentence or judgment, and 
the judgment or fentence of the court fhall be final and con- 
clulive; the judgment or fentence, and other proceedings, 
being, in either cafe, tranimitted to Congrefs, and lodged 
among the acts of Congreis, for the fecurity of the parties 


concerned ; provided that every Commiffioner, before he fets 


in judgment, fhall take an oath, to be administered by any 
one of the Judges of the Supreme or Superior Court of the 
ftate, where the caufe shall be tried, well and truly, &c. 
Provided alfo, that no ftate fhall, by their faid judgment, be 
deprived of territory for the benefit of the United States: 
and in cafe a fufficient number of the Commiffioners do not 
meet on the day alfigned, to form a Court, we do hereby 
authorize and empower any one or more of the faid Commif- 
fioners, to adjourn, from day to day, or from time to time, 
until a number meet fufficient to make a Court; and we do 
hereby authorize and empower the faid Court to adjourn 
from time to time, and place to place, as they fhall judge it 
necelfary, until they fhall make a final decifion in the faid 
caufe. In teftimony whereof, we have caufed thefe our 
letters and commiffion to be made patent. 


“Given under our feal, and figned by his Excellency John 
Hanion, Eig. Prefident, in Congrefs, this 28th day of 
August, in the year of our Lord, 1782, and in the feventh 
year of our Independence.” 


The Commiffioners, except Jofeph Jones and Thomas Nel- 
fon, met according to the commiffion, and formed a court, 
Nov. 19, 1782. The two party ftates appeared by their 
public agents. A motion in writing was then offered by the 
agents of the {tate of Connecticut, in the words following: 


“TRENTON, Nov. A. D. 1782. 
“State of New-Jerfey, fi. 
“At a Court of Commiffioners for the trial of the caufe 
between the {tates of Connecticut and Pennfylvania, relative 
to the jurifdiction and property in certain lands lying weit 
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of Delaware River, within the charter boundaries of faid 
{tates. 

“The Agents for the {tate of Connecticut, faving to them- 
felves all advantages of other and further defence in faid 
caufe, beg leave to fuggeft, inform and give the Court to 
Underitand, that there are many perfons, who are tenants in 
poffeffion of the lands in controverfy, holding, improving 
and claiming large quantities of faid land, under titles from 
the ftates of Pennfylvania and Connecticut refpectively, and 
particularly the two large companies of Delaware and Suf- 
quehannah, confifting of more than two thoufand perfons, 
many of whofe people are in, poffeffing, improving and hold- 
ing large tracts of faid lands in controverfy, under title from 
the {tate of Connecticut ; whofe titles under faid {tates refpec- 
tively, will be materially affected by the decifion in this cafe, 
yet have not been cited, or any way legally notified, to be 
prefent at faid trial, to defend their titles refpectively, which, 
by the rules of proceeding in a courfe of juftice, ought to be 
done, before any further proceedings are had in faid caule; 
and thereupon faid agents move this honorable Court, to 
caufe faid companies of Delaware and Sufquehannah, and 
other tenants in poffeffion, holding under title from either of 
faid ftates, to be duly cited in fome proper and reafonable 
manner, to appear and defend at faid trial, if they fee caufe, 
before any further proceedings are had in faid caufe; and of 
this they pray the opinion of this honorable Court.” 

The reader here perceives, that the agents for Connecticut, 
by this written motion or fuggeftion, which is entered upon 
record and forms a part of the cafe, exprefsly inform the 
Court, that the Sufquehannah Company (whofe cafe we are 
{tating and examining) at that time held their lands under a 
title from the {tate of Connecticut, and were, many of them, 
in actual poffeffion and improvement thereof, under that title. 
Is not this, to all intents and purpofes, a difclaimer, on the 
part of the ftate, of the right of foil, as to the land included 
within the Sufquehannah Purchafe; and a declaration in man- 
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ner and form, that the fame was veifted in the Company? 
From the whole record, it therefore appears, by the fhewing 
of the {tate of Connecticut, that this tract of land, was then 
not the public property of the {tate, but the private property 
of the Sufquehannah purchafers. The title which had once 
exifted in the ftate, was transferred to them, in fome mode 
acknowledged by the laws of that ftate, though not particu- 
larly defcribed. Yet the {tate agents were willing and defirous 
that thefe private owners of the foil fhould be fummoned in 
and made parties to the fuit, fo as to undertake the defence 
of their own claims, if that could confiftently be permitted; 
becaufe they were fenfible that there were confiderations, 
which applied more directly and ftrongly in favor of this 
private property, than of that which {till belonged to the ftate, 
as public property. The Indian title was united to that of 
the Crown, fo far only, as the land was thus appropriated to 
individuals. The Indians had conveyed their right to the 
companies of purchafers, and not to the ftate. As to the 
{tate lands, which lay {till further weft, the Indian title had 
not yet been extinguifhed. The actual occupation, alfo, was 
more immediately attached to the private property, and more 
remotely connected with that which was {till public. Thefe 
circumitances, it was fuppofed, might, with fome minds, 
make a difference. The public right might be viewed more 
in the light of an abftract claim, and be perhaps more fubject 
to confiderations of policy and expediency. It was wifhed 
by the agents of the ftate, to incorporate the private claims 
with the public, and have them confidered and determined 
together. But the record ftates, that “After argument, the 
Court adjourned till tomorrow, ten of the clock. 

“Wedneiday, 2oth November, 1782. The Court gave their 
opinion on the motion of yefterday, made in writing by the 
agents of Connecticut: That the fame cannot be admitted, 
according to the conitruction of the ninth article of the Con- 
federation, and the tenor and defign of the commiffion under 
which they act.” 
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In over-ruling the motion they clearly judged right. Their 
commiffion was founded on the fecond claufe of the ninth 
article, which went no further than to give them cognizance 
of controverfies concerning public rights and claims exifting 
between the two ftates. And by the only conftruction, which 
can be given to the third claufe, the confideration of claims 
of private property or right in the foil, under titles derived 
from either of the two contending ftates, was wholly excluded 
from their jurifdiction, and referved for another tribunal, to 
be inftituted independently of the firft, and after the decifion 
between the two ftates, concerning their public or ftate claims. 
The two jurifdictions could not, according to the Confedera- 
tion, be blended. Had the Trenton commiffioners undertaken 
to confider and determine upon the Sufquehannah Company’s 
title to their land, they would have gone beyond the bounds 
of their commiffion. Such determination would have been, 
in the language of the law, coram non Judice. It would have 
been merely the extra-judicial, unauthorized, and therefore 
inconclulive opinion of five private men, of juift as much 
validity as the voluntary opinion of any other five gentlemen 
of equal refpectability, given upon the evidence then pro- 
duced. But the Commiffioners, upon folemn argument, very 
properly determined not to take cognizance of private rights 
or claims of property. 

The next day a motion was made by the agents for the 
{tate of Connecticut in thefe words: 


TRENTON, NEw-JeErsEy, Nov. 1782. 

“Court of Commtffioners, cafe, Pennfylvania vs. Connecticut. 

“And now the agents of the {tate of Connecticut, unwilling 
to give any unneceffary delay, but confidering the magnitude 
of this caufe, its length and intricacy, and the high im- 
portance, that it fhould be thoroughly inveftigated, and not 
only juitly determined, but in a manner fatisfactory to the 
parties concerned; and the ftate of Pennfylvania not having 
filed any declaration or ftate of their claim in this Court, 
whereby the agents for Connecticut can know what the de- 
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mands of Pennfylvania are, or what they have to anfwer to, 
and knowing that there are many exhibits and proofs, which 
will be effentially neceffary in the courfe of faid caufe, which 
we have not, nor hath it been in our power to procure, viz. 
a certain original deed from the Indians, of a large parcel of 
the lands in difpute, obtained from their chiefs and fachems 
at their council-fire in Onondago, in A. D. 1763, which is 
now in England, left there before the commencement of the 
prefent unhappy war, and which we have never fince been 
able to obtain,* and other neceffary evidence and proofs, 
which, on examination, we find we are not at prefent pof- 
feffed of, which may be wanted in the courfe of {aid trial; 
and not yet knowing what conceffions may be made on the 
part of Pennfylvania, do confent to proceed in the trial of 
faid caule; at the fame time referving to ourfelves the right 
of moving, in any ftage of faid trial, to have the fame poft- 
poned, as the nature and exigencies of the cafe may require, 
and the agents for Pennfylvania have on their part the fame 
advantages, and that this motion be made parcel of the files 
of this honorable Court. 


“E. DYER, PN 
“Wa. S. JOHNSON, TEN ee 
TT ROOT 


Whereupon the agents for the {tate of Pennfylvania moved 
as follows: 

“The Agents of Pennfylvania, in anfwer to the written 
motion preferred by the Agents of Connecticut, do fay, that 
they are now ready, and have been for fome time, to exhibit 





*Thefe documents were left by Col. Dyer, agent for Connecticut, in 
England in the care of the late John Gardner, by whofe direction they 
were tranf{fmitted to New-York, in the time of the war, directed to 
Col. Dyer, but he did not receive them, and they are fuppofed to have 
fallen into the hands of a Pennfylvanian, who communicated them to 
fome of the agents of Penn; and it is faid they can be proved to have 
been mn their pofeffion, during this trial at Trenton, and indeed before 
the application was made for the trial.?1 


21 This statement is substantially that found in the deposition of 
Eliphalet Dyer, supra, notes 3 and 8. 
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their claim on the part of Pennfylvania, but have been de- 
layed by the expectation founded on the promile, made in the 
prefence of the Court, by the agents of Connecticut, to file 
their claim at the fame time. Yet they fay, in aniwer to 
that part of the faid motion, which claims the right of 
moving, in any {tage of the trial, to have the fame poftponed, 
that the Court ought not to hear and admit any motion to 
poitpone the trial after the fame has begun and proceeded to 
a hearing of the merits of the caufe; and of this they pray 
the opinion of the Court. 

“WILLIAM BRADFORD, Jun. 

“JOSEPH REED; 

“JAMES WILLSON, 

“JONATHAN D. SERGEANT.” 


The Court ordered the motions to be filed, but did not 
admit a right of poftponement; and the trial proceeded. 

The Agents of Pennfylvania, in fetting forth the claim of 
that ftate, alledged, 


tft. The charter of King Charles II. to Sir William Penn, 
dated March 4th, 1681. 


2ndly. That faid Penn, and the fucceeding proprietaries, © 
purchafed, from the native Indians, the right of foil in fome 
parts of the territory; and that the Indians had conveyed to 
Thomas and Richard Penn, the “right of pre-emption, of 
and in all the lands not before fold by them to the faid pro- 
prietaries, within their charter.” 


3rdly. They ftated the limits of faid charter. 


4thly. That Pennfylvania joined in the declaration of 
Independence, and the articles of Confederation, and eftab- 
lifhed a Conftitution of government, in the exercife of which, 
the Legiflature did, on the 27th of Nov. 1779, by a legii- 
lative act, duly made and paffed, “‘veft the right of foil and 
eltate of the late proprietaries of Pennfylvania, in the faid 
Commonwealth; and that, by means thereof, and of the 
feveral matters and things herein before fet forth, the faid 
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Commonwealth or ftate of Pennfylvania is entitled to the 
right of jurifdiction and right of foil within all the limits 
aforefaid.” 

Sthly. That fundry perfons, claiming under the late colony, 
now itate of Connecticut, had, before the revolution, fettled 


-upon lands within faid limits; and that Connecticut, by an 


act of Legiflature, made a fhort time before the revolution, 
encouraged fuch fettlement and intrufion, and afferted their 
claim, as a colony, to a large parcel of the lands within faid 
limits, as well in point of jurifdiction as territory: and 
and that, fince the revolution, the faid intrufions are con- 
tinued and increafed by the faid perfons claiming under Con- 
necticut, and the claim of the faid ftate, is by the faid ftate, 
{till continued and perfifted in, and the jurifdiction of faid 
{tate actually afferted and exercifed within a part of the {tate 
of Pennfylvania. 

Wherefore they prayed the court to proceed agreeably to 
the tenor of the ninth article of the Confederation, to decide 
in the premifes.” 

The agents for Connecticut exhibited a ftatement of the 
claim of that {tate, in which they deduced the {tate title from 
the Crown, through the Plymouth Council, and the charter 
of Charles 2nd, dated April 23, 1662—defcribed the limits of 
the faid charter—fet forth the exception of New-Netherlands 
afterwards New-York—and alledged, that in 1753, the {tate 
having located and fettled their lands on the eait fide of New- 


- York, and being in a condition to extend their fettlements on 


the weitern part of their patent, for that purpofe permitted 
certain companies of adventurers to purchafe large tracts of 
land, of the native indians, on the Sufquehannah and Dela- 
ware, within the limits of their charter; “and in A. D. 1754 
faid companies proceeded and made fettlements on faid lands 
fo purchafed as aforefaid, and ever fince have, though with 
various interruptions, continued to hold and poffefs the fame 
under the title of the colony of Connecticut. And the Legif- 
lature have approved of the purchafes and fettlements of the 
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adventurers aforefaid, and have actually erected and exercifed 
jurifdiction in and over faid territory, as part and parcel of 
faid colony.” 

They therefore prayed that they “may be quieted in the 
jurifdiction and property in and over the lands in difpute 
aforefaid.” 

The declaration, or ftate of the claim on the part of Con- 
necticut, of which the reader is here prefented with an 
abfitract, is perfectly confiftent with the written motion or 
fuggeftion already examined. It is apparent, from the whole 
record, that the ftate did not claim the right of foil, through- 
out all the territory in difpute, as public property belonging 
to the {tate; but admitted and reprefented a part of it to be 
the private property of the purchafers under the ftate. And 
within this defcription was the purchafe of the Sufquehannah 
company. Still the property or right of foil of a large tract, 
that is, of all the weftern part of the contefted territory, was 
in fact claimed by the ftate. And the jurifdiction over the 
whole was alfo claimed as belonging to Connecticut. 

After various adjournments, and motions, and arguments, 
the Court, on the 13th day of December, 1782. pronounced 
the following judgment or fentence: 

“We are unanimoufly of opinion, that the ftate of Con- 
necticut has no right to the lands in controverfy.” 

“We are alfo unanimoufly of opinion, that the jurifdiction 
and pre-emption of all the territory lying within the charter 
boundary of Pennfylvania, and now claimed by the {tate of 
Connecticut, do of right belong to the ftate of Pennfylvania.” 

All the rights of the ftate of Connecticut, that is, her public 
corporate rights, as to jurifdiction, and property in the land, 
were embraced within the jurifdiction of this court, and are 
barred by this judgment, fo long as it remains in force.t 
Whether any other five men would have been of the fame 
opinion, upon the cafe as then fubmitted, or whether the fame 
gentlemen would be of that opinion, upon fuch evidence as 
could now be offered, is altogether immaterial. So far as the 
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fentence extends, and was authorized to extend, it is, while 
it continues, final and conclufive, between the ftates, who 
were parties to the caufe. But it could not touch the private 
rights of property. They were placed beyond the reach of 
the fentence, and guarded from its operation by conititutional 
barriers. Notwithitanding any vaguenefs and generality in 


[fSee this reference after the number.] 
the terms ufed by the Commiffioners, in that part of their 


fentence, which awards the jurifdiction and pre-emption to 
Pennfylvania, they did not take into confideration any private 
claims of title. That they did not, appears by what has 
already been ftated from the record. They alfo, declare it in 
terms, in the following letter, which was written to the 
Executive of Pennfylvania, in confequence of the decifion, 
the next day after it was figned, and fully explains the 
extent of it. 
“TRENTON, 31f/t Dec. 1782. 
tobe 

“We take the liberty to addrefs your Excellency, as private 
citizens, lately honoured with a commiffion to hear and deter- 
mine the controverfy between the {tates of Pennfylvania and 
Connecticut, relative to a difpute of territory. In the courfe 
of executing this commiffion, we have found that many per- 
fons are, or lately have been, fettled on the lands in queftion. 
Their individual clams could, in no inftance, come before us, 
not being in the line of our appointment. We beg leave to 
declare to your Excellency, that we think the fituation of 
thefe people well deferves the notice of government. The 
difpute has long fubfifted. It may have produced heats and 
animofities among thofe living on or near the country in 
conteft, and fome imprudencies may take place, and draw 
after them the moft unfavorable confequences. 

“With all deference, therefore, we would fuggeft to your 
Excellency, and Council, whether it would not be beft to 
adopt fome reafonable maefures, to prevent any, the leait 
diforder or mifunderdanding among them; and to continue 
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things in the prefent peaceable pofture, until proper {teps can 
be taken to decide the controver{y refpecting the private right 
of foil, in the mode prefcribed by the Confederation. We 
doubt not an early proclamation from the Executive of Penn- 
fylvania, would have all neceffary good effects: and we feel 
ourfelves happy in the fulleft confidence that every means 
will be adopted, or acquefced in, by the ftate, to render the 
fettlement of this difpute complete and fatisfactory, as far 
as may be, to all concerned. 


“We have the honour to be, with great refpect, 
your Excellency’s moft obedient and 
humble fervants, 

Wm. WHIPPLE, 
WELCOME ARNOLD, 
Wel HOUSTON: 
DAVID BREARLY.?”? 

Prefident DIcKINSON. 


Now can any man have the ftupidity to believe, or the 
effrontery to pretend, that thefe Commiffioners, directly con- 
trary to their own declaration, did confider and decide the 
controverfy refpecting the private rights or claims of prop- 
erty in the foil? Will any court, to whom the whole cafe 
fhall be difclofed, give to their fentence an extent beyond 
what was underftood and intended by them, and at the fame 
time beyond the coniftitutional limits of their commiffion ? 
and all this, for the purpofe of avoiding a trial upon the 
original merits of the title, which the claimants poffeffed 
before the time of the Trenton Court, and which was ex- 
cluded, and confidered by the Judges to be excluded, from 
the confideration of that Court? Is this fatal Trenton decree, 
like Adam’s fall, to involve, in its guilt and condemnation, 
all the claimants of the private right of foil, who are de- 
fcended from that apoftate parent State, without any dif- 

22 The copy of the pamphlet in the Boston Athenaeum has the name 


of Cyrus Griffin inserted at this point, apparently in Bidwell’s own 
handwriting, p. 100. 
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crimination between thofe who were born before and after 
the decree? Of this every reader muft form his own judg- 
ment. 

After the decifion at Trenton, a petition was prefented to 
Congrefs by Zebulon Butler and others, claiming the private 
right of foil, under Connecticut, and praying for a Court of 
Commiffioners, to determine their claim. Whereupon Con- 
grefs refolved, Jan. 23, 1784, that fuch a court fhould be 
initituted for that purpofe; and affigned the fourth Monday 
in June, then next, for the appearance of the parties. On 
that day Congrefs happened to be in recefs, and a quorum of 
the committee of the ftates did not affemble. Confequently 
no appearance could be entered. When Congrefs met again, 
it was doubted whether the petition was not difcontinued by 
non-appearance. A difficulty was alfo ftarted, with regard 
to the fufficiency of the petition, which was rather general 
and uncertain. At length it was determined as follows: 

“Whereas the petition of Zebulon Butler and others, claim- 
ing private right of foil under the ftate of Connecticut, and 
within the jurifdiction of the commonwealth of Pennfylvania, 
doth not defcribe, with fufficient certainty, the tract of land 
claimed by the faid Zebulon Butler and others, nor particu- 
larly name the private adverfe claims, under grants from the 
commonwealth of Pennfylvania: Refolved, that the refolu- 
tions of Congrefs, of the 23d of Jan. 1784, relative to the 
claims of Zebulon Butler and others, be, and hereby are 
repealed.” 

It feems to have been the opinion of Congrefs, that the 
claimants fhould, perhaps, inftitute feparate petitions, at leaft, 
that they ought to defcribe the land claimed, and name the 
adverie, with certainty: But no doubt appears to have been 
entertained, as to the right of fuch a {fpecial trial, of the 
private right of foil, independent of the decree at Trenton. 

But the Connecticut fettlers were poor, oppreffed and 
perfecuted. They had been impoverifhed and waited by the 
war: and the heavy arm of civil and military power was now 
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raifed again{t them, to crufh them into the duft. Thus 
circumitanced, their operations were tardy and their efforts 
neceffarily feeble. Their caufe had never been explained to 
the public. Their oppofers avoided inveftigation, but roundly 
afferted that the controverfy was decifively tried, and that it 
was mere ob{tinacy in them not to fubmit to the final judg- 
ment of a lawful court. Their enemies were in poffeffion of 
wealth and power, and means of propagating their ideas far 
and wide, and making an impreffion upon the public mind. 
They were reprefented as a defperate gang of lawlefs wild 
Yankees, who had fled from juftice, and taken refuge in the 
back parts of Pennfylvania, by violence and in defiance of 
law. The ftate liftened to fuch reports, and lent the aid of 
government to the claimants of private property. Statutes 
were paffed, prohibiting, under rigorous penalties, the private 
owners of the foil, under Connecticut, from fettling on their 
land. Thefe modern Blue-laws, which would have done 
honor to the dark ages, were publifhed with fcare-crow 
proclamations, and circular letters.§ 

Before another petition was brought forward, the new 
Conttitution was adopted, and the Federal Courts, of courfe, 
fucceeded to all the jurifdiction, relative to thefe caulfes, 
which had been before affigned to the fpecial Courts of Com- 
miffioners. Before thefe new tribunals, there is doubtlefs 
the fame right of going into the whole merits, independent of 
the fentence between the ftates. And what, in the name of 
law and juftice, can prevent his holding or recovering his 
land? It is true, as the law now is, the trial being in Penn- 
fylvania, muft be by an interefted jury. But Congrefs have 
a conititutional power to authorize the courts, in fuch cafes, 
to fummon in a jury from {tates not interefted. Upon ap- 
plication, this will probably be adopted, as a general law, 
applicable to all cafes in which titles derived from two {tates 
are tried. Every principle of juftice requires fuch a law; 
and it would be analogous to the inftitution of Commiffioners 


[§ See this reference, alfo, after the number.] 
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under the Confederation. If an impartial trial is provided, 
will the decifion already given, have any effect in determin- 
ing it? Can it operate by retrofpection, fo far as to nullify 
or invalidate all the acts, grants, purchafes and fales, and 
other proceedings, under Connecticut, relative to this land, 
previous to that public trial? Would it not be perfectly 
childifh, a pitiful farce, beneath the dignity of the United 
States, to provide folemnly and {pecially for a court to hear 
and determine controverfies refpecting the privite right of 
foil, under antecedent grants of either ftate, if the judgment 
determining the jurifdiction again{ft a ftate, was of courfe to 
involve in it a conclufion or determination that the grants of 
that ftate, as well before as after, are illegal and void? The 
grants and other proceedings under one {ftate, re{pecting the 
controverted land, cannot be authorized by the laws of the 
other. There is a neceffary oppofition. But is directly re- 
pugnant to that conftitutional inftrument, which alone legal- 
izes the fentence awarding jurifdiction to one ftate, to fup- 
pole that the grants and tranfactions under the other are 
therefore neceffarily void, becaufe they refpect land, which 
is exterritorial or exjurifdictional, as it muft be, with regard 
to one or the other of the two ftates, in confequence of a de- 
termination of the queftion between them. As to the rights 
of the immediate parties, that is, the public rights of the two 
Itates, it may have a retrofpective operation. Yet “the prin- 
ciple of relations does not retrofpect, fo far as to affect third 
perfons.” This has been admitted as a found doctrine of 
law, from the days of Lord Coke; and its application to this 
point is abfolutely fecured, by the Confederation, which con- 
{titutes a {pecial tribunal, for the exprefs purpofe of trying 
the validity of previous grants and titles, paffed by the lofing 
as well as the winning ftate, when the jurifdiction over that 
very land, as it refpects the ftates, has been determined. 

This is not a novel opinion, invented to ferve the occafion. 
There have been territorial difputes between contiguous col- 
onies, prior to the Confederation. The dividing lines have 
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been varied, by the judgment of Commiffioners and other 
modes of decifion. Large quantities of land, purchafed 
under one colony, while it exercifed jurifdiction there, have 
afterwards, by new running of lines, been decided to belong 
to the other colony. In all fuch cafes, whatever has been 
done and tranfacted, by way of acquiring, holding or trans- 
ferring the land, agreeably to the laws of the former {ftate, 
has been invariably efteemed valid, though not conformable 
to the laws of the fucceeding ftate. With regard to the 
private owners of the foil, the laws of the latter have not 
been confidered to have a retrofpective effect. This I under- 
ftand to have become the common law of the land. And it 
is perfectly analogous to the doctrine refpecting officers de 
facto, whofe acts, fo far as relates to the rights and intereits 
of third perfons, are effectual in law, notwithitanding the 
offices are found to belong of right to other perfons. 

The vote of a fetting member in a legiflative affembly is 
legal, though it may afterwards be decided that he was not 
elected. The decifion in fuch cafes never operates retro- 
{pectively. 

By the former coni{titution of Pennfylvania, a year’s refi- 
dence was a requilite qualification to vote at elections. With- 
in a year after the Trenton decree, twenty-four Wyoming 
fettlers, who had lived a number of years, on the contefted 
land, attended in the county of Northumberland, and gave 
their votes for two members of the legiflature and one of the 
Executive Council. The votes were received by the return- 
ing officer, and decided the election in all the three cafes. 
But the elections were conteited, thefe votes fet afide, and 
the elections declared in favour of the other candidates, by 
the Legiflature and the Council refpectively, becaufe the 
twenty-four perfons had not refided a year in Pennfylvania, 
for that territory was Connecticut until the Trenton decree.f 
This legiflative and executive determination proceeded upon 
the fame great principle, that the jurifdiction decided by the 

[] See end of the number for this reference likewife.] 








STATED AND EXAMINED. 105 


Trenton Commiffioners, does not go back and affect the pre- 
exilting rights or condition of private perfons. 


Upon the whole, it is fubmitted to the confideration of the 
reader, and will, hereafter, probably, be fubmitted to the de- 
termination of the proper courts, that, if a Connecticut claim- 
ant of Sufquehannah land can fhew a grant preceding the 
Trenton judgment, fufficient by the laws of Connecticut, to 
pais the title of the {tate to him, or thofe under whom he 
claims, that public judgment will not be pleadable or admiffa- 
ble in evidence againit him; but his claim muft ftand or fall, 
according to the merits of his title, independent of any de- 
cifion already had in the cafe. 


ESTES ESET ES Sy SIL GES ea aR ae OPO Pe NARI 

tIt feems to be generally believed that if the public caufe 
were to be now tried, the decifion would be in favour of Con- 
necticut. 


It is certain the {tate went to trial under great and inevit- 
able difadvantages. Whether a new trial can be granted, is 
a queition, which divides itfelf into two confiderations. 
Firft—Whether fuch new trial was grantable under the Con- 
federation. Secondly—Whether the new Conftitution makes 
a difference in this refpect. 


It 1s provided that the fentence or judgment of Commitf- 
fioners fhall be final and conclufive. But what is a final judg- 
ment? ‘That which is rendered at the end of a caufe. It is 
called final, to diftinguifh it from an interlocutory judgment, 
which is given in courfe of a caufe, on fome incidental or 
collateral point, as a plea in abatement. In every cafe there 
is one final judgment. And it is conclufive, upon the fubject 
and between the parties, fo long as it remains a judgment. 
But it may be reverfed or fet afide and a new trial allowed, 
at the legal difcretion of the Court, for any proper caufe, 
notwithitanding it is, in the language of law, final and con- 
clulive. It is conceived no higher degree of inviolability or 
intangibility is given to the Trenton decree, by the force of 
thefe words in the Confederation. The queftion then occurs, 
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whether, for manifeft error apparent on the record, or for 
any extrinfic matter, as fraud, corruption, inevitable furprize, 
fuppreffion or concealment, by one party, of material evi- 
dence belonging to the other, mifconduct or grofs partiality 
of any of the commiffioners in fitting as judges when inter- 
efted, or prejudiced, or having given a previous opinion be- 
fore hearing the cafe; in fhort, whether for any caufe what- 
ever, Congrefs might fet afide fuch a fentence and order a 
new trial before other commiffioners ? 

It is not fuppofed the commiffioners themfelves could avoid 
their own doings and award a new hearing. Their official 
exiftence ceafed, when they adjourned without day. But 
was not Congrefs cloathed with this power, as a reafonable 
and neceffary incident to their office, being conftituted, in be- 
half of the United States, “the laft refort on appeal in all 
difputes and differences between two or more {ftates.’”’ Is 
that authority, which is entrufted to every Superior Court of 
common law, and almoit all courts of Common Pleas, denied 
to the higheft tribunal in the nation? an authority, which is 
effential to the complete adminiftration of juftice? 

If the United States in Congrefs affembled had that power, 
under the Confederation, is it loft or deftroyed by the new 
Conftitution? Cannot the exifting powers of the United 
States now correct or give relief again{ft erroneous or in- 
jurious fentences, judgments or decrees of Courts of Com- 
miffioners or Admiralty, or other Courts, under the Confed- 
eration? Did the change of government create an impaffable 
gulph?e But if relief can be given in any cafes, why not in 
this, provided fuch evidence can be adduced, as will render 
it in itfelf proper? 

Thefe are queries, which are barely hinted for the con- 
fideration of the reader, not being immediately within the 
{cope of the prefent enquiry. The ftate of Connecticut is 
deeply interefted in the queftion concerning a new trial, as it 
involves a great amount of public property, which was loft 
by an unfavorable and unaccountable event, notwith{tanding 
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it was facredly granted by the earlieft charter, a charter 
which has fince been virtually ratified by Congrefs, and which 
is now generally underftood and believed to be of legal va- 
lidity. This property might probably be regained, according 
to the prefent ftate of evidence and the prevailing opinion, 
by a fair hearing before impartial judges, difentangled from 
the embarrafiments, which before exiifted. 

Every honeft member of the Legiflature, who is convinced 
of the unfairnefs charged upon the former trial, will feel 
himself bound by his duty to his conftituents, and juftice to 
the perfecuted emigrants of the ftate, to give a vote for at- 
tempting redrefs, in fome mode authorized by the Conftitu- 
tion. 





STo convince the reader that I have not exaggerated the 
ill-treatment of the Connecticut claimants, I will juft ftate 
one of the votes of the Council of Cenfors of Pennfylvania. 

“In Councit oF Censors, Sept. 11, 1784. 

“Tt is the opinion of this Council, that the decree made at 
Trenton early in 1783, between the State of Connecticut and 
this Commonwealth, concerning the territorial right of both, 
was favourable to Pennfylvania. It likewife promifed the 
happielt confequences to the Confederacy, as an example 
was thereby fet, of two contending fovereignties adjufting 
their differences in a Court of Juftice, instead of involving 
themifelves and perhaps their Confederates in war and blood- 
fhed. It is much to be regretted, that this happy event was 
not improved on the part of this f{tate, as it might have been; 
that the perfons claiming lands at and near Wyoming, oc- 
cupied by the emigrants from Connecticut, now become fub- 
jects of Pennfylvania, were not left to profecute their claims, 
in their proper courfe, without the intervention of the Legif- 
lature; that a body of troops was enlifted, after the Indian 
war had ceafed, and the civil government had been eftab- 
lithed, and ftationed at Wyoming, for no other apparent pur- 
pofe than that of promoting the intereft of the claimants 
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under the former grants of Pennfylvania; that thefe troops 
were kept up and continued there, without the license of Con- 
erefs, in violation of the Confederation; that they were 
fuffered, without reftraint, to injure and opprefs the neigh- 
bouring inhabitants, during the courfe of the laft winter; 
that the injuries done to thefe people excited the compaffion 
and the interpofition of the State of Connecticut, who there- 
upon demanded of Congrefs another hearing, in order to in- 
veltigate the private claims of the fettlers at Wyoming, for- 
merly inhabitants of New England, who from this inftance 
of partiality in the army might have been led to diftruft the 
juftice of the ftate, when, in the mean time, numbers of 
thefe foldiers, and other diforderly perfons, in a moft violent 
and inhuman manner, expelled the New-England fettlers 
beforementioned, from their habitations, and drove them to- 
wards the Delaware, through unfettled and almoft impaffa- 
ble ways, leaving thefe unhappy out-cafts to fuffer every 
{pecies of diftrefs; that this armed force, {tationed as afore- 
faid, at Wyoming, as far as we can fee, without any public 
advantage in view, has colt the commonwealth the fum of 
£.4460, and upwards, for the bare levying, providing and 
paying them, befides other expenditures of public money; 
that the authority for embodying thefe troops was given 
privately and unknown to the good people of Pennfylvania, 
the fame being directed by a mere refolve of the late houfe 
of Affembly, brought in and read the firft time on Monday, 
Sept. 22, 1783, when on motion and by {fpecial order, the 
fame was read a fecond time and adopted; that the putting 
this refolve on the fecret journals of the houfe, and conceal- 
ing it from the public, after the war with the favages had 
ceafed, and the inhabitants of Wyoming had fubmitted to 
the government of the ftate, fufficiently marks and fixes the 
clandeftine and partial intent of the armament, no fuch 
caution having been thought neceffary, in defence of the 
northern frontiers, during the late war; and laftly we regret 
the fatal example, which this tranfaction has fet, of private 
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perfons, at leaft equally able with their opponents, to main- 
tain their own caufe, procuring the influence of the common- 
wealth in their behalf, and the aid of the public treafury; 
the opprobrium, which has from hence refulted to the {ftate, 
and the diffatisfaction and profpect of diffentions now exift- 
ing with one of our fifter ftates; the violation of the con- 
federation, and the injury done to fuch of the Pennfylvania 
claimants of land at Wyoming, occupied as aforefaid, as have 
given no countenance to, but, on the contrary, have difavowed 
thefe extravagant proceedings. In fhort, we lament, that 
our government has, in this bulinefs, manifefted little wif- 
dom or forefight, nor have acted as the guardians of the 
rights of the people committed to their care. Impreffed with 
the multiplied evils, which have fprung from the improvident 
management of this bufinefs, we hold it up to cenfure, to 
prevent, if poffible, any farther inftances of bad government, 
which might involve and diftract our new formed nation. 
Whereupon, after debate, the queftion was put. The yeas 
and nays required.”—Yeas 13, Nays 8. 





The minority in the Legiflature protefted, and affigned 
the following, among other reafons. 

“We, whofe names are hereto fubfcribed, confidering the 
fecurity of elections the only fafe-guard of public liberty and 
the peace of the ftate, do proteft againit the determination of 
this houfe, on the Northumberland election, for the follow- 
ing reafons: 

“We conceive the 24 votes fet afide as illegal, were given 
by legal voters, inasmuch as the perfons giving them were, 
in fact, in the government (though not the territory) of Con- 
necticut, which exercifed a full jurisdiction over them, until 
the decree at Trenton. 

“We obferve that allowing it to be Connecticut, as was 
contended, until the decree at Trenton, then they may be 
deemed perfons coming from another ftate, who, producing 
certificates of their having taken the oaths to fuch {ftate, 
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became, by law, entitled to vote: this it was fully proved they 
had done. Of this conftruction we apprehend there is a clear 
and exprefs precedent in the cafe of the inhabitants of Weit- 
moreland and Wafhington, on the fettlement of the Virginia 
line, who were admitted to vote immediately, as perfons 
coming from another {ftate. 

“We cannot but lament the fatal policy, which, inftead of 
conciliating thefe people, and adopting them as our fubjects 
and citizens, and endearing them to us in political bands, we 
are {training the laws againft them, and making fuch a dif- 
ference between them and the adopted inhabitants of Vir- 
ginia; and hold ourfelves clear of the confequences, which 
muit flow from fuch unadvifed proceedings, which, in our 
judgment has a {trong tendency to revive the difpute, which 
they may yet do under the articles of Confederation, and 
drive them back to the jurifdiction of Connecticut, which will 
be more ready to receive them and renew the old claim, when 
they find the actual fettlers excluded from the common privi- 
leges of the citizens of this ftate. 

Therefore, we with it to be known to our conitituents, and 
to the world at large, that we have borne our teitimony 
againit the determination on the faid election.” 





NUMBER XIV. 


La eis G examined all the material objections againit 
the Sufquehannah Title, we will now pay a moment’s atten- 
tion to two or three auxiliary confiderations, which could not 
fo properly find a place in any of the preceding numbers. 


It has been already remarked, that the Congrefs at Albany, 
in the difpute with the French, concerning the interior of 
the country, on the eve of the war with that nation, publicly 
declared and urged the granting of the Connecticut and other 
coloniel charters, as an affertion and exercife of the Britifh 
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right of dominion, throughout the continent, from the At- 
lantic to the Pacific. 

In the negotiations of peace between Great-Britain and 
the United States, at the clofe of the revolution war, thefe 
charters, which had been granted by the Britifh crown, and 
under which purchafes had been made, were urged and ad- 
mitted. as a reafon for ceding or rather confirming to the 
United States, the weftern territory, as far as the Britifh 
empire then was claimed to extend, that is, to the Miffifippi, 
which was accordingly made the weftern boundary of the 
United States. 

In the courfe of the American Revolution, fome of the 
circumicribed {tates contended that all the unlocated land, 
which lay within the bounds of the national claim, ought to 
belong to the United States in common, as a prize equally 
contended for by the people of all the ftates. Applications 
were made to Congrefs upon the fubject; in confequence of 
which, Congrefs recommended it to the particular ftates, that 
had unfettled lands within the limits of their charters, to cede 
to the Union all land beyond fome reafonable bounds. Ac- 
cordingly Maffachufetts, New-York, Connecticut, Virginia, 
North Carolina and Georgia, feverally paffed fuch ceffions. 
When the ceffion of Connecticut was offered, the abfolute 
acceptance of it was oppofed by Pennfylvania, whofe mem- 
bers in Congrefs moved a provifo that it fhould not be con- 
{trued or underftood to affect the Trenton decree. This 
provifo was rejected. They then moved a refolution that 
Congrefs could not accept the ceffion, becaufe it might 
virtually imply a fanction of what was not ceded; but if Con- 
necticut would firft relinquifh to New-York, Pennfylvania 
and the United States refpectively, all her claims of jurit- 
diction and property weit of the eaftern boundary of New- 
York; the United States would then releafe to Connecticut 
the property, but not the jurifdiction of a tract of land, of 
one hundred and twenty miles extent, weft of Pennsylvania. 
This refolution was negatived. A provifo was then moved, 
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that the acceptance of any ceffion of weftern territory from 
any ftate, which had been or might be made, fhould not be 
“conitrued or underftood, as confirming or on any wile 
{trengthening the claim of fuch ftate to any fuch territory 
not ceded.”” Which alfo received a negative. Again it was 
moved, to be accepted, on this condition, that it fhould in no 
degree affect the claims of any ftate to any territory, afcer- 
tained by the decree of a Federal Court, to be within the 
territory or jurifdiction of fuch ftate, or to injure the claims 
of the United States, under acts of ceffion from any indi- 
vidual ftate. This was alfo negatived. At lait the acceptance 
was paffed in unqualified terms. 


It has been generally underftood, by the particular ftates, 
by Congrefs, by the officers of the Federal Government,* 
and by the public at large, that an unconditional acceptance 
of a ceffion of weftern territory, is a direct acknowledgment 
of the title thus accepted; and an implicit confirmation, to 
the ceding ftate, and confequently to thofe who hold under 
that ftate, of all other lands covered by the fame title and 
not ceded. 

The ftate of Connecticut has lately fold a tract of one 
hundred and twenty miles in length, and of the breadth of 
the ftate, lying weft of the affumed line of Pennfylvania, and 
eaift of the line of ceffion. This tract is called the Referve. 
But there was not in fact any refervation in the deed of 
ceffion. All weit of a certain {pecified line was thereby con- 
veyed to the United States, and no mention whatever made 
of any thing lying eaft of that line. The acceptance, on the 
part of the United States, cannot therefore, operate as a 
releafe of that particular tract. All the effect it can have, 
muit be what I have before ftated; and the operation of it 
extends as well to the Sufquehannah land, as to that which 
is improperly called the Referve. If the act of the Union has 
added to the validity of the Connecticut title, relative to the 


* See the report of the Secretary of ftate, relative to the territory 
ceded by the ftate of North Carolina. 
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latter, it is by a general implied ratification of the Connecti- 
cut charter, and muft equally affect the former, and all other 
land included within the fame charter. Now fuppofe an 
intruding fettler were to plant himfelf down on the Referve, 
without a title under the grantee of the {tate, and fuch grantee 
were to inititute a fuit for the land; if he could recover, it 
muit be, not upon the weakneis of the tenant’s title, but upon 
the {trength of his own, which is nothing more or leis than 
the charter title implicitly ratified by an act of Congrefs. As 
the decifion at Trenton was only of the public rights of the 
{tate, the Sufquehannah claimant has, in fubstance, the fame 
{trength of title to rely upon. A diftinction has been made, 
in popular eftimation; but there is no effential difference at 
the bottom. They are both equally well founded. 





NUMBER XV. 


——— 


\ \ E have now gone through the enquiry in the order 
propofed in the opening. In the progrefs of it, we have 
found, that both parties acknowledge the authority of the 
Britifh crown to the lands in queftion, by founding their 
claims upon royal charters; that the charter of connecticut 
is more than eighteen years older than that of Penn; that it 
indubitably covers the Sufquehannah land, which is not 
within the exception of what was poffeffed by any other itate, 
the Dutch never having had any pretence of actual poffeffion 
there; that Pennfylvania has no foundation of title but a 
fovereign act of their own Legiflature, afluming the Penn 
eftate to the Commonwealth; that the Connecticut Sufque- 
hannah Company, with the permiffion of the ftate, made a 
fair, bona fide purchafe of the land, for a valuable confidera- 
tion, from the Indians, more than 14 years before the pur- 
chafe of Penn, which was alfo attended with circumitances 
of circumvention and fraud; that the Legiflature of Con- 
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necticut, agreeably to the laws and cuftoms of that ftate, 
approved and fanctioned the Sufquehannah purchafe, and 
confirmed it to the purchafers, by various acts, and efpecially 
by one, in which the confent of the {tate is expreisly declared 
to have been given, and the company empowered to fell and 
give effectual conveyances, by their officers, of the land, for 
taxes due to the company from the members of it, which is 
evidence of the paffing of the title from the ftate to the 
individuals compofing this company; that thefe purchafers 
went into actual poffeffion, under their purchafe, before any 
fettlements were made under Pennfylvania; that the fettlers 
under the company, were incorporated firft into a town, and 
afterwards into a county of the ftate of Connecticut, and 
exercifed and enjoyed a complete eftablifhment of jurif- 
diction and law under that {tate, fora number of years pre- 
ceding the decifion at Trenton, which awarded the jurisdic- 
tion to Pennfylvania; that the fettlements with New-York 
were mere adjuftments of dividing lines and bounds, totally 
irrelative to the queftion refpecting the title of the land now 
in controverly; that the Trenton fentence or judgment has | 
not touched the private rights of property, claimed by a title 
antecedently derived from Connecticut; that this controverly 
was conititutionally excluded from the jurifdiction of that 
Court of Commiffioners, who on motion folemnly refufed to 
take cognizance of it, and by their letter unequivocally declare 
that it did not and could not come before them, not being 
within the line of their appointment, but was configned by 
the Confederation to another diftinct tribunal, and now falls 
within the province of the Federal Courts; in which it is 
open to be tried upon the merits; that the charter title of 
Connecticut, comprehending the weftern lands, was publicly 
alferted by the Congreis at Albany, in 1754; that it was urged 
and admitted by the United States and Great Britain, in 
fettling the peace of 1783; that it has been fince acknowledged 
and implicitly ratified, by the United States, in Congrefs 
affembled, by the acceptance of a ceffion from that ftate; and 
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that feveral millions of acres have been lately purchafed 
under that title, with a general perfuafion of its validity. 

With this recapitulation, the writer fubmits the question 
to an impartial public. Amidift the daily avocations of buli- 
nefs, he has had little leifure to attend to critical or technical 
accuracy, or any of the ornaments of compofition. Nor 
would it have been his wifh, had it been in his power, to 
pleafe the imagination or intereft the paffions. Truth and 
juitice being the great objects in view, the appeal has been 
made to the judgment alone. The facts and documents, and 
accompanying obfervations have been detailed, with fome 
degree of minutenefs, and with intentional plainnefs of 
language; that every reader might underftand and judge for 
himfelf. 

Grateful for the patient attention, with which he has been 
heard, the writer now difmiffes the subject, and takes his 
leave of the public. 
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APPENDIX 


1" 
New York 8 March 17096' 
Sir 
I was yesterday favored with yours of the 27 ult: stating 
the Title of Connecticut to Lands within the Limits of Pen- 
fylvania, & requesting Information relative to certain cir- 
cumstances favorable to that Title, which you understand 
had occurred in the negotiations for the Treaty of Peace. 


The Ministers employed on that occasion communicated 
very ample details of their proceedings: their Letters remain 
in the office for foreign affairs, and have doubtleis been pe- 
rused by the Members who from Time to Time have been 
in Congreils from Connecticut, and to whom those Letters 
have always been accefsible. I do not remember, nor believe, 
that they contain any Thing material to the Points in ques- 
tion—but considering the Time which has since elapsed, it 
is not improbable, That occurrences which I do not now 
recollect, may have happened, and may be mentioned in the 
Letters of some of those ministers. 


Such being the Case, I do not find it necefsary to consider 
and decide, how far it would be proper, if in my power, to 
give such Information as you request; but which, if proper, 
I should with pleasure communicate. 

I have The Honor to be 
Sir 
Your most ob‘. & h’ble Servt. 
JOHN JAY. 
Barnabas Bidwell Esq 
Stockbridge 


1A. L.S. In Massachusetts Historical Society. 
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IT. 


Springfield March 224 1796? 
Sir 
I have the honor of yours of the 27" of February last, I 
wish I was able to give you more satisfactory Informations 
on the matters of which you enquire; but distance of time, 
and advanced years, render me incaple of being very par- 
ticular & expreis in regard to those transactions. 


I was at Albany as one of the Comifsioners from Mafs?. 
at the Congrefs held there in the year 1754, when they agreed 
upon a Plan of union & general Government for their mutual 
Security & defence agt the comon enemy, a report of which 
Plan was agreed to be made to the several Afsemblies for 
their consideration and acceptance, which I presume was 
accordingly done, & the same is probably yet on the files or 
records, & to which resort may be had, & the contents thereof 
known, and of any Acts or declarations of those comifs's. 
accompanying that plan, (if any such there were) & of which 
I have now no remembrance :—hbesides which, in what office, 
or with whom the records of the whole proceedings are lodg@, 
I know not; what records they had of their proceedings, be- 
sides that plan of Union, I dont recollect, & as the several 
Governments were (in this regard) in pari gradu, if that 
Instrument was consider as the original from which tran- 
scripts were taken to be communicated, I know not who 
would have the preeminence of the deposit ; I rather suppose, 
it was transmitted to the Secretary of States office, from: 
which the order was ifs4 for holding that Meeting. 


I well remember, when we were at Albany, Gent". were: 
there from Connnecticut to purchafs from the Indians pres-- 
ent their right to some western Lands (I suppose the Sus- 
quehannah purchafs) which it was said they effected; I often 
heard their negotiation mentioned, among the Gentleman 
with whom I lodg?¢, & with whom I was most conversant; I 


2A. L. S. In Massachusetts Historical Society. 
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dont think I ever heard it mentioned in Congrefs; & I can- 
not say that Comiis's. from Pensylvania were acquainted 
with it; I had but little Intercourse with them, but at the 
Council Board; yet it seems to me now, that the transaction 
was so public that they could hardly fail to have been privy 
to it, & I have no Apprehension that I then had any Idea 
that their Treaty & bargain was Secret or Clandeftine: but 
it is so long since these things were done, & I felt myself so 
little concern? about them, & so much more attentive to the 
great Object of Congrefs as to be surely certain in anything 
about them. 
I am with great respect & consideration 
your most humble Servant 
JOHN WORTHINGTON. 

Mr. Bidwell 





III. 


COR YAGID Ay reba rates 


From the Honorable Cyrus Griffin, E/quire, one of the mem- 
bers of the Court of Comiffioners, held at Trenton, for the 
decifion of the controver{y between Pennf{ylvania and Con- 
necticut, to Barnabas Bidwell, E/quire, of Stockbridge. 


“WILLIAMSBURGH, SEPTEMBER 15, 1796.® 

re Ua ; 

“BEING upon a tour of duty in the line of my office, I 
had not the pleasure of reading your letter until yesterday 

“BEFORE the Commissioners determined that important 
conteft between Pennfylvania and Connecticut, it was agreed, 

“t{t—Tuat the reafons of the determination fhould never 
be given. 

“2nd.—Tuat the minority fhould concede the determina- 
tion as the unanimous opinion of the Court. 

“No doubt fufficient reafons appeared to us to adopt thefe 
preliminary points: Whether ftrictly juftifiable, or at pref- 


3D. S. From the broadside in the American Antiquarian Society. 
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ent would be adopted, I will not undertake to fay. Perhaps 
a different courfe might be purfued ; but this I will undertake 
to fay, that no court ever met and decided a great queftion, 
lefs fubject to partiality or corruption, or in which more 
candor and freedom of debate were exercifed. 

.. “As you feem to fuppose, I do not know in what manner 
the jurifdiction might now be confidered if tried again, and 
efpecially fince “a number of important difcoveries have been 
made, and a mafs of evidence can now be produced which 
was not known at that time;” but I can affure you, Sir, that 
the Commiffioners were unanimoufly of opinion, that the 
private right of foil fhould not be affected by the decifion: 
The decifion was not to reach the queftion of property in the 
foil. We recommended very ftrongly, derived from legal 
and political grounds, that the fettlers fhould be quieted in 
all their claims by an act of the Pennfylvania Affembly ; and 
that the right of foil, if I recollect truly, as derived from 
Connecticut, fhould be held facred. Such, however, I am 
certain, was the opinion of the individuals who compofed the 
court. 

“T am very forry that you fhould have made any apology 
for the little trouble given to me on the occafion. I only 
lament my uneafinefs, that I can give no farther fatisfaction. 

clam: 
“With great refpect, 
“Sir, | 
“Your moft obedient. 
humble fervant, 
(Signed ) “CYRUS GRIFFIN.” 


gas The original of the above Copy may be feen at New- 
Haven, in the office of the Secretary of the {tate of Connecti- 
cut, during the prefent feffion of the Affembly. 


PRINTED IN CATSKILL. 
Marginal notation: “This Letter was Rec? after the 
Pamphlet was Put to Prefs.” 
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IV. 


Athens 15** Nov‘: 1797 
Dear Sir/ 

A few days since I returned from my journey to the 
Southward, Eastward &c—on account of the sicknefs in 
Philadelphia—I had not an opportunity, fully, to obtain 
information respecting businefs, I intimated to you—I how- 
ever, had an interview with a gentleman of good information 
and largely concerned—from what I learned of him I am 
convinced something may be done, advantageous, and 
honorable—I am encouraged to pursue the object, and if our 
interest can be advanced by it on fair principles, I shall not 
be wanting in my exertions to accomplish it—I will see you 
before I make another journey 

Our friend[s] at the Eastward appear much as usual— 
some disheartened—others in good heart—but no exertions 
are yet made by them, as a body, in our favor—or their 
own—they are in general, waiting—they know not why or 
wherefore, but in anxious expectation of something 

Inclosed is a memo* from Mr: Bidwell, respecting your 
cause at Stockbridge—He thinks it may be necefsary to prove 
that an actual entry upon the land was made—lIf you have 
such proof it will be well to send it him 

We have a small supply of W. I. goods now on hand, but 
no cloths—Our supplies will not be extensive—Shall send 
out the first slaying—If you wish for any particular articles 
of cloathing &c. for your family, please to send a bill of 
them, by Maj* Satterlee, and they shall be procured for 
you— | 
M': Harris has given us the refusal of the Town lott, 
adjoining the town Plott—we wish to obtain it. I under- 
stand you are by some means interested in the sale of it, I 
wish you would inform me of the situation of it, and if it is 














* The originals of the following letters are in the possession of Mr. 
W. A. Wilcox of Scranton, Pennsylvania, by whose permission they 
are here printed for the first time. 
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in your power to procure it for us, it will probably be in our 
power to make you such pay as may suit you, as M™ Harris 
does not appear willing to bargain, without consulting you— 
If it is at your disposal, I wish the privilege of buying it, in 
preference to another, if not already engaged 
No news from Franklin, neither is there any news in 
circulation respecting our general cause, that is worthy ob- 
servation 

I am, Sir, with every sentiment of esteem and respect— 
your Sincere friend 











David Paine 
Colo. John Jenkins 





See 


V. 


Hudson May 19 1798-——— 
Dear oT 
The Bearer (Capt Fitch) by whom I received your favor of 
the 8 inftant is now Waiting—Have rec,d a Short Detail 
of the C°s affairs from Col: Franklin 

Am Sorry to hear of y™ Personal lofses, on account that 
I view them as partly my own—on the 7** Inftant I met M* 
Bidwell at Claverack in Company with a few more; but not 
enough to warrant any important Transactions. I suppose 
on account of the Jumble made in the Advertisement. 

I Shall Communicate Yours; as well as M* Franklins 
Ideas on the matters you write of to M' Bidwell, & write 
more Particularly—M*: Bidwell thinks matters Look better 
than they Did a Year ago 

I will farther Confult him on the Subject & then write to 
one or both of you 

I hope you" attend to the Bowmans Creek Businefs as 
Soon as Convenient—if my Health will permit I have it in 
Contemplation to See You at y™ House this Summer 

The effects of Speculation in y": Country appear to me to 
be truely abominable, and perhaps there will be no other way 














eee 





a 
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Left than to cut the matter Short in Righteousnefs and agree 
on Some General Rule that may be both Legal & Righteous 
to Seize on and Settle Lands that are Delinquent in timely 
Settlement. &c &c. 
Pray excuse me now I! write again Presently 
With Efteem & Regard I am Your Serv' 
Jn® Jenkins Efq': Jos) Hamilton 
Endorsed: Doct* Jo’: Hamilton 














VI. 
Dear Sir, 

When you were at my house lately, you asked me whether 
there could not be something wrote which might be an 
advantage to us previous to April and may courts, as I 
understood you, to thro’ more light on the subject of dispute. 
since I see you M'- Ingham has shewn me a piece he intends 
for the prefs, in which he exposes the iniquitous intention of 
our oponents, and to him I must acknowledge mytfelf in- 
debted for some of the thoughts in this epistle. 


He shews, that the Question now is, whether the title in 
dispute shall be intitled to a fair trial by an impartial Jury. 
That the committee of Congrefs declares they are not, and 
that the fate of Vanhorne against Dorrence for about 14 
acres shall determine for all. That if congrefs undertook, 
the committee thinks, it would be interfering in the govern- 
ment of the State He shews the legislature of Pennsyl- 
vania have many years been contempelating planns to dis- 
pofsefs the setlers under the Connecticut Company—on no 
other terms than such as the Legislature, under the influence 
of land claimants have dictated. He shews that Legislative 
bodies afsuming a power to wrest property out of the hands 
of original owners, and vest the title in themfelves, is un- 
constitutional, because “no law shall be made imparing the 
obligation of contracts,’ That a power thus afsumed is an 
intrusion on the rights of men which even despotic govern- 
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ments dar[e] not afsume: because it sets afide Deeds and 
Charter privilidges. 


He shews that by priority of charter right, a prior pur- 
chase from the natives, and first pofsefsion, the title of the 
company is permanent, and that no body of men have a 
right to take it from them by force. That the records and 
files of the province (now state) confirm them in this 
opinion, and the late law requiring a renunciation of their 
connecticut claim, as a requisite qualification to intitle them 
to the Pennfylvania title establishes them in this opinion. 
Thus far Mt Ingham I say 


The Pennfylvania claimants hold their title from the state; 
how did the state come by a title? It wrested the title it has 
from the heirs of W™ Penn, the rightfull owners; this is all 
the title it has. 


The Heirs of W™ Penn at that time entered a protest on 
the Journals of the house against such unconstitutional and 
unlawfull Afsumptions—such arbitrary afsumptions gives no 
Just title, nor can the State have a title untill the heirs of 
W™- Penn disclaim, release, or abandon the title they have 
from the King of england, and give it up to the State, if 
they have not nor will not do this, The state of Pennfylvania 
has no title and consequently can give none. 





If we suppose the Connecticut company have no legal 
charter right, and that the State of Pennsylvania has no 
other than this afsumed right, and if the Heirs of W™: Penn 
has not nor will not release to the State; would it be prudent 
in the setlers in Luzerne to take a title from claimants who 

has no other than what the state has wrested from the 
original owners? If the title originating from the connecti- 
cut company is not a good title would it not be prudent in 
them to apply to the Heirs of W™ Penn for a title, or some 
way compromise with them, rather than to those who have 
none but what comes by usurpation? 

If this statement is right, the connecticut claimants may 





See ee 
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challeng the Pennfylvania state claimants, to meet them on 
equal footing divested of Legislative authority and the benefit 
of the public treasure; on this ground the connecticut claim- 
ants would have nothing to fear. 


Lest you accuse me with prolixity, I shall conclude with 
only observing, that of all the writers I have seen vindicating 
the Pennfylvania state claim, none comes near the truth but 
M:: Cooper, and tho’ he is decidedly in favour of Pennfyl- 
vania claim, yet he is intitled to the thanks of the Connecticut 
setlers for his candor, and writing truth so far as he has 
examined the proceedings of the Afsembly towards Luzerne 
setlers. 


If that Gentleman, whose sentences force conviction as 
far as he goes, would take a view of the records and files of 
the once province, now state of Pennfylvania, from the time 
the Connecticut company made their purchase down to the 
present day, and make impartial remarks thereon in his 
masterly manner; he would open a Scene of iniquity and 
intrigue, the world be aftonished at, and if it were pofsible, 
put Pennfylvania speculators to the blush. There is a piece 
wrote, I suppose, by M*: Bidwell, in w* is some collections 
from the files and minutes of the State, as fast as this 
masterly piece makes its appearance, every artifice is used to 
collect it out of the hands of those, termed the Swinish 
multitude, by the Aristocratic land speculators of Pennfyl- 
vania, lest they should have their eyes opened, and at once 
see the futility of the state claim, and the use made of the 
public money. 


The impropriety and evil consequences growing out of the 
unconstitutional and unjust proceedings of the State, were 
seen thro’ by the Committee of Congrefs, who did not care 
to meddle in the businefs; if they had they must enquire 
how the State came by its title—and whether it has a right 
to take and give at pleasure. I have not time to take notice 
of the arts used to blind the citizens of this state when the 
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diabolical plan was laid to abolish the council of censors, 
under the notion of revising and amending the Constitution. 
If Mt Miner will undertake to give the foregoing tho’ts a 
polish you are at liberty to let him see them but conceal the 
writers name. I am Dear Sir 

your Friend &c. &c. 

S. Gordon 

Col Jenkins 
Addressed: Col. John Jenkins, Exeter 





VII. 


Wilkesbarre Feb. 20 1802 

Dear Sir 

I have this afternoon Rec,d your Letter dated Feb 8 and, 
am much pleafed with the details you have given, relpecting 
our Petition, and favorable profpect of having its prayer 
Granted. I think it is impofsible but that the good Senfe 
and Juftice of of Our Enlightened Republican Congrefs will 
do Something for us. I shall pay proper atention to your 
requeft Refpecting &c and shall have an Opertunity in nine 
or ten days I think of Seeing Some of the People from up 
the River at an adjournd Court which is to be holden here. 
People at Wyoming are very anxious to hear from you, and 
are making continual inquiries of me for news from Wath- 
ington Refpecting the progrefs of the Petition. I was at 
your houle the beginning of this week your Family are all 
well, there has been some pretty cold weather here Sinc the 
firft of this month but no snow, it has been a little Sickly 
here this winter, and I have been verry much hurried in my 
Pratice but have loft no Patients who have been under my 
care. I am doing Bufineis in my Diitilary and make excelent 
Whiikey I have Recd 20 Bufhels Buck wheat and in a few 
days fitch 20 Bufhels more from your houfe Give my Compli- 
ments to Judge Bacon® and tell him I should be happy to 


5 Judge John Bacon, Member of Congress from Massachusetts. 
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receive a line from him I must conclude for it is growing 
dutfk. 
I am dear Sir with Refpect Your frind 
Sam! Baldwin 
Col. John Jenkins 


A.L.S. On the same folio: 

Sir Yours of the rot to Stephen & myself came to hand 
this day, and yours to your Lady, of the 13** came at the 
same time &c Your Son, John was here yesterday, three 
hours, and gave me a minute account of the Family con- 
cerns,—and I gave him particular directions to see every- 
thing done in season and well done & to keep every minute 
circumstance of the Farming businefs in proper order—&c. 
says every part at present is doing well &c &c I procured 
for him cloath for a new Coat & trimmings to satisfy him 
agreeable to my promise for keeping two mares for me since 
you left home &c &c &c 


In Answer to your letter of this day respecting Ash. Plank 
lumber &c— It is so sudden that I hardly know what to 
reply—but will take the matter into consideration and consult 
with Uncle Stephen and others and If upon mature delibera- 
tion it is thought that the businefs can be made practicable 
will do everything to forward the prosecution thereof &cc 
thousands throng to know what news from you and I do 
everything to satisfy all that I pofsibly can Doct. Baldwin 
you have discovered was here and recd yours to him this 
day—Dorrance was here and perused with us—Blackman— 
Miner and many others 




















We feel anxious in the event Old Col? Dyer of Wind- 
ham, has wrote by Mail to his Grandson—a most valuable 
lengthy letter on our claim—and said many good things— 
Stated the origin of our title, the justice of it &c—and points 
out the Unconstitutionality of the Intrusion Law. &c&— 


6 Cf. XIII, pp. 138-140, infra, John Franklin to John Jenkins, 
February 28, 1802. 
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Comments on Mt: Bidwelles—statement, and admires Mr: 
Bidwelles Councel for our People (as he calls them) says 
many things that I cannot have time to mention, but will 
Inform you of hereafter—M* Dorrance wishes me to men- 
tion, that Avery has made application to Catlin, to take out 
Execution Against you: (I know not for what.)—but that 
Catlin has agreed with him that there shall be nothing done 
untill you have information of the businefs & a reasonable 
time &c—Dorrance wishes to know if, you wish any of the 
Money collected from Taylor Gaylord &c—applied to that 
purpose and wishes your direction in the business &c. 

In the Cause of Vanhorn vs Dorrance, of which there has 
been so much said, The Plaintiffs suit was brought for lott 
Number twenty one—And in fact the lot now proves to be 
lot number Twenty—and has lately been sold on an execu- 
tion to pay a debt of Vanhorns &c—As you wrote me that 
you should call on the Clerk and get a Certificate from the 
docket of the Supreme Court of the U States &ce Perhaps 
there may be Error yet filed in that Court And that whole 
businefs put in its proper position.—As it was not Confirmed 
by the Supreme Court it certainly can yet be called up—and 
the mistake of the number of the lot would be a fatal Error 
in the verdict &c lot number 21. does not nor never 
did belong to Vanhorn even under their userpatin laws &c 

I am happy to hear that so many friends are writeing to 
the Members in Congrefs on the Subject of Our Claim and 
I can but hope the Connecticut friends write to you and If 
they have any humanity left in them I am sure that they will 
forward on some relief to you 

If I mistake not I wrote you last week. that Mt & Mrs 
Colt were gone to Athens—and That I was here—as usual 
&c—I received a letter from M* Colt by this—evenings Mail 
dated at Athens last thursday in Answer to one that I wrote 
him in which I copied a part of yours with Mr‘: Giles observa- 
tions &c—Colt says they say news from Colo. Jenkins, thank 
God is favourable &c 





CO  ——  ——— 
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Wish you to write by every Mail—or every week and a 
letter will find me or some one in my absence—as it is a 
matter of great Importance to have Information from day to 
day—and If you knew how anxious all your friends are to 
hear from you you would write day and night 

M:: Welles’ has written a line to you and he has wrote 
almost two sheets of paper to M' Goddard® stating many 
things but as he has not quite completed what he wished to 
forward it must be omited untill next Mail 

Our late friend Majir Oliver Dodge, has been no more 
since some of the first days in this Month 

With respect I am Yours to serve 








Ezekiel Hyde 
Colo John Jenkins 
Endorsed: Samuel Baldwins Letter 20% Febuary 
Easton, Pa 
Feby 22™4 1802 
Way Paid .17 
Addressed : Col® John Jenkins City of, Washington Columbia 





VIII. 





Stockbridge, Dect: 30 1801 
Dear Sir, 

Soon after my return, I wrote Judge Bacon, Mr. Lincoln, 
the Atty General, & Mr. Grainger, on the subject of your 
Petition, stating & urging the necefsity and policy of pro- 
viding an impartial tribunal for the trial of all controversies 
between citizens of the same state claiming lands under 
grants of different States; & particularly explaining the 
propriety of it in your case. I have not yet rec’ any answers. 
That part of the President’s Mefsage, which relates to amend- 
ments in the mode of Jury trial, seems to open an easy way 
to your Petition. 


7 Rosewell Welles. 
8 Calvin Goddard, Member of Congress from Connecticut. 
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Your favour covering copies of your Petitions came safe 
to my hand. Since which I have not heard from any of 
you. As I see nothing in the Papers, relative to an objection 
against your seat in the Legislature, I presume no attempt 
of that kind was made. If any thing should transpire in 


your Legislature, on the subject of your Connecticut claim, 


or the situation of your affairs generally, I shall hope to be 
informed of it. 

I have employed some leisure hours in drawing an argu- 
ment on the subject of your approaching trials under the 
intrusion law, for the sake of throwing in my mite into the 
Common cause. It contains about 5 sheets. In the first 
place an Analysis of the offences created by the two Sections. 
2ndly An attempt to demonstrate the right of the Jury to 
decide the law as well as the fact. 3™y That an unconstitu- 
tional Act of Legislature is to be considered void by the 
Court. & 4ty That each of those Statutes, the Intrusion Act 
& the Supplement, are thus unconstitutional. It was my 
intention to inclose it to Mr. Dicke, for the inspection of 
your Counsel. But, at the request of Gen. Pepoon, I have 
inclosed it to Mr. Bacon, our Representative, to be com- 
municated to you, on your arrival at Washington; with a 
view to your making any use you may think proper of it on 
the subject of your Petition. Gen. Pepoon’s idea is that it 
will be useful, to shew the nature of the State laws attempted 
to be inforced, in order to convince Congrefs of the necef- 
sity of Congrefsional interference in your favour. 


In the 12 Sect. of the Judiciary Act of the U. S. in order 
to remove a Cause for trial to the Federal Court, on the 
ground of a title derived from another State, it is required 
that the party shall state to the Court & make affidavit, if 
they require it, “that the claimant shall rely upon a right or 
title to the land, under a grant from a State, other than that, 
in which the suit is pending, & produce the original grant or 
an exemplification of it, except where the loff of public records 
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shall put it out of his power. Under such a provision it might 
be difficult for your claimants to bring themselves within a 
right to remove their causes, for want of such a grant. If 
Congreifs, therefore, shall take up & remodify the provision, 
it will be adviseable to have some friend attend to the sub- 
ject, so as to make the provision broad enough to admit your 
cases, beyond all cavil or doubt. The statute seems to respect 
cases of direct grants to the particular parties in Court. But 
where a multitude claim under a general grant, each one 
ought never to be required to produce the original grant. An 
office Copy, or sworn Copy of the common grant, should be 
allowed. So also in cases of lofs, the exception should not 
be confined to lofses of public records. So also, where the 
grant has been, as in your case, by the confirmation of an 
Indian Purchase, a direct grant ought not to be required; 
Altho the ground of title, whether a Legislative act, or 
whatever it is, should perhaps be stated. I merely hint the 
subject, that you may be careful to have it attended to. 


I shall write Mr. Dick, & inform him, that I have trans- 
mitted a sketch of an argument on the subject, in the manner 
above stated. You can afterwards communicate it to him & 
your other Counsel, & make any use you please of it. If 
there would be a propriety or advantage in publishing it, after 
a while, I shall have no objection. My object has been to 
aid your cause. 

With the warmest wishes for your succefs, I am, 

Dear Sir, your humble Servant, 
Barnabas Bidwell 
Col. Franklin— 
Endorsed : Stockbridge Dec. 31 
Addressed: Col. John Franklin, Member of the Legislature 
of Pennsylvania Lancaster—or at the City of 
Washington 
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IX. 





New :York. 4t* Jany—1802. 
fir— 

Herewith You will receive [ ] of the Pamphlets—they 
came by the stage to me on the 34 Inft—I shall send a con- 
siderable number to Co! Franklin—He will probable have an 
opportunity to furnish You with more should You have occa- 
sion therefor. I wrote You pt Mail some days paft—at the 
same time I wrote K. K. Van Renfselaer Esq™ and John P. 
Van Neis Esq* Representatives from this State. I wish You 
would deliver Each of them a Pamphlet. There is a Col 
Thomas?® from this State on whom I think it will be advise- 
able for You to call—He married a daughter of Stephen 
Hogeboom Esq? of Claverack who You know is a Susque- 
hannah Man. If you can get acquainted with Lucas Elmen- 
dorf Esq? a Member from the State of New-York prevail 
on him to read one of the Pamphlets. He is a violent opposer 
of the Connecticut claim. I expect he hath never had much 
information as to the merits of the controversy. I hope You 
have a number of copies of the letters of Cyrus Griffen Esq* 
to B. Bidwell Esq. If you have not I think You had better 
have it printed in the Washington papers—That letter is a 
very material piece of teltimony And will convince many of 
the improper conduct of the Commifsioners who decided at 
Trenton, The letter to Gov? Dickenson sign’d by four of the 
Commifsioners ought to be publish’d in the papers. Indeed 
there are many parts of the Pamphlet that might be extracted 
and printed in the Newspapers to advantage. The People of 
the United States generally speaking have but a very imper- 
fect knowledge of the Susquehannah dispute—The occupants 
have been represented to the world as Intruders without any 
pretence of title. The Pennfylvania Landholders have had 
and still have great Influence throughout the Union and in 


9 David Thomas, member of Congress from New York. 








~~ 
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Government—The Connecticut Claimants have a difficult 
tafk to perform However I feel confident that with proper 
attention they will eventually have succefs. I shall get every 
person of my acquaintance that is well dispos’d to write to 
some freind in Congrefs—On my part I will do all I can to 
have measures adopted that will enable the Susquehannah 
Company to have a fair and Impartial trial. I have {pent a 
great deal of Money & time to acquire property under the 
title of the Susquehannah Company. And I have ever con- 
sidered the claim good. I fhall use all by abilities to convince 
others. 


I have convers’d considerably with a Mt Hastings a Gentl® 
from Worcester County in Mafsachusetts—He is a Member 
of Congrefs. He hath been so good as to take charge of the 
Pamphlets—I expect M* Hastings will afsift You very ma- 
terially. Don’t fail seeing & conversing with him. He is a 
Lawyer. 

I want You should write me how you succeed. direct for 
me at N° 5—Cortlandt Street New-York. 


There is not any thing new that is worthy of commun- 
cating. 
I remain Yours &c 
Elihu Chauncey Goodrich 
Col! John Jenkins at Washington—. 
Endorsed: Rec? 11 Jany 1802 Letter from Goodrich 
Addressed: Col! John Jenkins now at the City of Washing- 
ton Fav‘ by S. Hastings Esq" with a Box of 
pamphlets 





X. 





New-York-6 January 1802. 
Sir— 
I can now asknowledge the rect of your letter dated the 1 
Init. Am very glad to hear that the Susquehannah cause is 
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gaining ground at Washington—Hope that it will have an 
impartial investigation notwithstanding the opposition of the 
State of Penfsylvania and her Landholders. It will be necei- 
sary to distribute the Pamphlets in such a manner that the 
members of every State can have a perusal. Although the 
Controversy hath long existed and is of the higheft impor- 
tance yet very few of the Leading Characters in the United 
States have examined into the Merits. In my letter by M* 
Hastings’® who took charge of a Box of Pamphlets for You 
I mention’d that in my opinion it would be a good plan to 
have the letter of Cyrus Griffen Esqt to B: Bidwell Esq' 
publish’d in the papers in Wafhington. Also the letter of 4. 
—of the Commifsioners to Governor Dickenson—there are 
several parts of the Pamphlet that it will be well to extract 
& have publish’d in the News-papers. Many of the Members 
will not read the whole Pamphlet. I intend to get the printers 
in this City to publish extracts. You may rest afsur’d that 
I shall make ufe of all the Influence in my power—I have 
written to fome of the Representatives, shall write to others. 
I have requefted feveral Gentlemen here to write to Members 
of their acquaintance—I consider it an advantage to gain 
friends to our cause in every part of the Union. Yesterday 
I rec? a letter from Col! Franklin—He don’t write any thing 
very special. I expect you get letters from him frequently 
he is so much nigher to Yourself than to me the Communica- 
tion is quicker. I intend writing to Mt Bidwell, Gen! Pepoon 
and a number of others in the Country. If You have leisure 
I think it will be adviseable for You to drop a line to some 
of your acquaintances to the Northward. It is necelsary to 
make every person interefted believe that they are likely to 
get fomething if they give their aid. People have made so 
many unprofitable speculations that they are very unwilling 
to contribute untill the profpect is very fair. I want You 
fhould write Me a letter that will answer to shew to a number 


10 Member of Congress from Massachusetts, who took his seat 


January 11, 1802. Ann. Cong., 7th Cong., Ist. sess., 416. 
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of the Susq® Proprietors here. You muft urge the necefsity 
of every persons paying the tax. Mention that now is the 
laft time of making an effort to get reliefi—that every one 
mutt aid all in his power. Give the bufiness as favorable a 
complexion as circumftances will admit as to businels you 
are on. Let me know who you can consider on our fide. 
Write Me how to direct for You. M* Hastings will lodge at 
a M* Frofts—I think M' H. will do all he can for us—He 
is a new Member—lI cannot fay how long I fhall remain here. 
You may continue to direct for N° 5. Cortlandt Street New 
York untill I give You different directions Write Me often 
—I am anxious to hear how the Affair progrefses 


I am Yours &c 
Elihu Chauncey Goodrich 
Col! John Jenkins. 
Endorsed: E. C. Goodrich Letter 
Addressed: Col! John Jenkins City of Washington 





XI. 





New-York. 13 January 1802 
Sir— 

In the Minutes of the proceedings of Congrefs I have seen 
that the Petition was referr’d**—However there are some 
remarks which carry the idea that even those who were for 
the referrence would oppose granting any relief. This ought 


11The petition of the Connecticut claimants was presented to the 
House January 5, 1802, and after some debate was referred to the 
committee which had been appointed to inquire into the judiciary. 
John Randolph was one of those who opposed the reference of the 
petition; it was declared that Congress had no power to interfere in 
the question, that it was a judicial question which had been finally 
determined by the highest judicial authority, and that the rights of 
Pennsylvania had been conclusively established so that Congress could 
do nothing that would.impair them. The reference to the Committee 
was not in itself a point gained for the Connecticut claimants, since the 
reference was based upon the fact that the petition was indirectly 
related to the contemplated revision of the judicial system. Ann. 
Cong., 7th Cong., Ist. sess., 375-370. 
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not however to prevent using exery exertion. The Susque- 
hannah claim is gaining ground rapidly— Very few Persons 
who take time to study the subject (except those who are 
prejudic’d or employ’d by the Pennfylvanians) will pais 
sentence againit it. I am therefore of opinion that it is 
adviseable to delay urging a decision. The main point to 
attend at present is to get those who are not fix’d in their 
opinions to study the merits of the dispute. A judicious 
distribution of the Pamphlets is of importance. A publica- 
tion of some extracts will probably do good. As well as 
circulating copies of the letter of Cyrus Griffen Esq': I have 
spoken to a number of Gentlemen of my acquaintance and 
have requested they would write to the Members with whom 
they were in the habits of intimacy—They have afsured me 
they would. All I can do fhall be done. 


I sent Col Franklin a number of the Pamphlets—Have a 
few more here that I can fend You if necefsary. 


I wish You to write me very fully and often. I cannot 
acknowledge the rect of only one letter from You—expect by 
this time, there is another on the way. Direct as heretofore. 


I have written to Col Franklin mentioning that in my 
opinion if the cruelties exercis’d by the Penniylvanians 
towards the Inhabitants of the Susquehannah Country—li 
the sufferings of the Occupants during the late war were 
properly represented to the Publick it would have a good 
effect—If I was sufficiently acquainted with the history of 
those transactions I would foon exhibit them. 


I had written thus far when the News paper was handed 
Me in which was publish’d some proceedings of the Senate 
of the United State relative to the Law pafs’d last sefsion 
establifhing a Judiciary syftem. Should that Act be repeal’d 
I think something will be done in pafing another that will 
reach the Susquehannah controversy— An impartial trial as 
to the right of soil is all that the Connecticut Claimants desire. 
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Should that be denied in a matter of the Magnitude of the 
aforesaid dispute I should be astonish’d. 

I observe that Many consider the Trenton Decree so ex- 
tensive as to take in the whole Matter of controversy—But 
I should suppose they had never examin’d the Articles of 
confederation—. M* Bidwell hath touch’d on that point in 
the Pamphlet very properly. 

There is nothing new in circulation here. A few heavy 
failures of Shippers have happen’d within a few days and 
more will probably take place soon. Produce is very low. 
In fact there is very little businefs transacted 

I remain Yours &c 
Elihu Chauncey Goodrich 
Col!: John Jenkins Washington 
Endorsed: Goodrich Letter 
Addressed: Co! John Jenkins at the City of Washington 
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New-York—23! January 1802 
Sir— 

This will be handed You by a M* Canfield an acquaintance 
of mine and a good friend to the Susquehannah cause. Al- 
though he hath no Interest under the Connecticut Claim He 
hath a Brother who is an Occupant—And a Son in law who 
is a considerable Proprietor. 

M* Canfield hath a letter for Co! Thomas. He is ac- 
quainted with M* Dana and will probably be introduced to 
others. This subject is much convers’d on.—and the Con- 
necticut Claimants gain ground very fast. I have not seen 
an Individual that hath perus’d the Pamphlet and the letter 
of Cyrus Griffin Esqr But what declares that the private 
right of soil remains to be tried. The Trenton Decree did 
not affect the Soil is the general opinion—And all parties 
declare that the Occupants ought to have a fair and candid 
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hearing. I have obtain’d several letters—to Members—Mr' 
Davis hath been written to. M* Mitchel, Col! Walker, Col! 
Thomas, Mt Van Nefs, Mt Van Renfselear.12. This day M* 
Kirby from Litchfield Connecticut engag’d to write to some 
of his acquaintances. I wrote to Doctor Johnson}? and stated 
very fully what you desir’d. I saw the Doct's son in this City 
—He told Me he would remind his Father of the businefs. 
I am of the opinion the Doct* will be very particular in his 
communication. I wrote to Elisha Hide Esq'—I desir’d him 
to {tir up the Proprietors of the Delaware purchase—I wrote 
to Col! Franklin and inform’d him that there were Many of 
the Non residents who would pay the taxes if any person was. 
authoris’d to call on them at their houses with the Amt. I 
think it would be well to send some person to Connect.,. 
Maisachusetts &c on purpose If the Col! or any one authoris’d 
will send on a power to me I will send round & the expence 
shall not be much—While the question is pending is the 
time to collect. I wish you would advise Me of the names 
of the Members who will support our Petition in the House 
and who oppose. I want to know who are friendly that are 
influential. Perhaps I can get them some letters that will 
give them Aid on the Argument. If I recollect right a ques- 
tion some what similar to what will come up on our Petition 
was before Congreis a few years paft. Brought forward by 
this State in order to take the trial of the Gore causes from 
Connecticut—I am still of opinion that is is not adviseable 
to hasten a report of the Committee unlefs You are fully 
convine’d they will Report favorable and that a Majority 
of Congrefs will accept of the Report—I am making arrange- 
ments to fend You on some Money—Shall wait however till 
I hear whither You will tarry untill it can reach You. I am 
desirous of knowing your determination as to continuing at 


12 Samuel L. Mitchell, Benjamin Walker, David Thomas, John P. 
Van Ness, and Killian K. Van Rensselaer, Members of Congress from. 


New York. 
18 Dr. William Samuel Johnson, president of Columbia University. 


en 
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Washington. I have some idea of making you a visit there 
could I be certain of your continuance. Pleafe to write Me 
frequently. And be as particular as circumftances will admit 
and leisure allow—M?* Canfield will return to Lansingburgh 
in a few days—By him You will have a good opportunity to 
write me—I have requested him to come by the way of 
Lancaster and see Co! Franklin—He might get information 
from the Co! as to several matters. I have not time to add 
only that I remain Yours &c 
| Elihu Chauncey Goodrich 

Co! John Jenkins 

Addressed: Col! John Jenkins—at Mt Charles Roger’s Wash- 

ington Fav? by M* Canfield 





XII. 





Lancaster 288 of FebY 1802 

Sir 

Yours of the 19" I Received late last evening, I am in- 
formed that the Schoolkinls was very high that the Stage 
was detained Several hours in crofsing. We had a fevere 
storm of Snow last Monday but the rain fince that has taken 
it off that the ground is now bare. I think the Susquehannah 
will be high I have not heard what quantity of Snow fell at 
the Northward I received a letter from Major Gaylord last 
evening dated at Wyolusing the 17 Inst fays they have had 
a remarkable winter that there has not been snow enough to 
cover the ground I also Receivd a letter from Col® Hyde 
dated at Wilksbarra the 20 Inst. He give no account of the 
Delaware Companies. He fays he has received Letter from 
you in which you had mentioned fome observations made by 
Mr’ Giles on our Petition, he also ftates that Col? E Dyer has 
wrote a lengthy Letter to his Grandson, Tho’ Dyer at Wilks- 
barra on the fubject of our claim, the old Gentleman wants 
to hear from Susq'. He reprobates the Intrusion Laws as 
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being unconstitutional fays that an impartial Court must 
condemn those Laws and Judge them to be void—being 
against reason, right and Justice—partial as pointing out 
particular Inhabitants different from others in the fame com- 
munity—making it criminal to afsert or claim their right in 
a legal way &c—Observes that he has heard that Mt Bidwell 
has undertaken to espouse our cause fays he believes there is 
no one more able the old Gentleman fays many things re- 
specting our Indian title—approbated by the State of Con- 
necticut &—that the Trenton trial never reached the right of 
soil—fays that Pennsy? have no title that are neither heirs of 
Penn, or purchased of the Penns, that the claim of Pennsy? 
is a mere forced one he fays that the Cefsion of Connecticut 
of the Connecticut Reserve cannot affect the Susqh Claim— 
he reprobates the collusion and intreague of the Party claim- 
ing the reserve and fays if it had not been for the Susgh and 
Delaware Companies exertions there would have been no 
reserve—he fays many hard things against the reserve Com- 
pany—the old Gentleman fays that his Grandson must not 
wonder that his Grandfather though an old man above 80 
years is fond of Susquehannah, he considers it as how own 
child for which he laboured many years &c—I have not had 
a Letter from Goodrich fince the 19" of Jany—I have not 
wrote to him as I thought he had most likely gone to Wash- 
ington—I have this Day wrote two large fheets out to fend 
to Kingsberry—I fhall write to Hyde this evening—and will 
foon write to our old friend Col® Dyer. I fhall send you the 
territorial Bill in the form of a news paper, it will be well 
for the come to fee the Bill. It is another Intrusion Law, 
that Bill nor the Supplement relative to the 17 Towns have 
neither of them been taken up—the fupplement is intended 
to reach the whole of the 17 towns whether held under Penn- 
sylvania titles before or fince the Trenton Decree that it may 
be released—that the Connecticut fettlers may hold all the 
Lands in the 17 Towns that was taken up before the s4 
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Decree if they apply for it that if the Pennsy? Claimants 
Refuse to Release they shall not have an Action in this State 
against the Settlers who apply and make out the title, but 
may institute a fuit against the State &c the Act is also to 
extend to the old pitches that were actually fettled and im- 
proved before the Trenton Decree and not otherwise—upon 
examining this Bill and the teritorial bill it appears to be the 
object to divide the fettlers in Luzerne, to fet those in the 17 
Towns to quarrelling with the others—I am of opinion that 
if Congrefs grants the prayer of our Petition it will alter the 
tone of our advances—Strawbridge is here waiting on the 
bufinefs. I believe Hodgedon and Tilghman have gone home 
two lengthy pieces have lately appeared in Poulsons paper in 
answer to the Publications against our Claim—I have not had 
time to fend the third, but Shall write foon—A Writer in 
Dicksons paper printed in this borough under the Signature 
of Cicero has published two numbers addressed to Yankoo— 
there were answered by Yankoo in Hamiltons paper last 
Saturday— I am writing for publication when I can get 
time but have fo much to attend too on Committees after 
adjournment that [I] have not much time except Sundays— 
which I o[bserve] most facredly—I fhall foon write to Good- 
rich. My advice is to you is to ftand it out, not hurry. I am 
fure our friends will not complain at lest those who have any 
knowledge of the mode of conducing bufinefs in publick 
bodies we must endure to the end, and I believe that we 
fhall be faved. write often I am Sir in haste your most 
obt Serv’t 
John Franklin 

Col° Jenkins 

Addressed: Col® John Jenkins City of Washington at Mr 

C Rogers, at the Fountain Inn— 
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XIV. 
Ulster 8t Decem>* 1801 
Sir— 

Agreeably to your request I have wrote Esq* Goddard on 
the subject of our matters relative to the dispute with the 
Penfylvania Land claimants I have forwarded you a copy of 
the Letter by Co! Spalding. I have not the least hesitation 
but that we will engage in our cause either as council or as 
a Legislator—and we may be afsured he will be faithful 
wherever he engages as council he is Indefaticable to carry 
his point if you have one of Bidwells pamphlets I wish you 
to carry one forward to him I think it will be a great guide 
to him in the bufinefs—I think it necefsary that the State of 
Penfylvania or the Land claimants should be legally cited to 
hear the petition before Congrefs on this subject you will 
undoubtedly confult Co! Franklin. I hope we shall take 
such meafures as not to be fuftrated in the attempt our 
friends in Connecticut appear to be spirited—I think we shall 
not want for money to fee able Council—with that Unanimity 
and our own exertions we shall rife superior to the evils the 
Penfylvania Land robbers are hatching against us I am Sir 
with refpect your 

friend & Humb! Serv' 
John Pierce 
Addressed: Co!! John Jenkins Kingston Penfylvania 
Hon By Co!! Spalding. 
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